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INTRODUCTION

Convergence is at present a key factor in developments underlying the electronic communications
sector." The public can see, speak and listen using various media operating over al kinds of networks.
Almost any type of content can be converted into a digital form and then exchanged over the Internet, via
fixed or mobile connections and using multiple platforms and terminal devices. This has had, and is
expected to continue to have, a major effect on electronic communication markets. Telecommunication
operators, in effect, have become content providers, broadcasters offer Internet services and network
providers provide multiple-play services. Production and diffusion of content is not limited to those with a
traditional broadcast licence. All these rapid market changes present great challenges for governments
wishing to develop policy to effectively regulate this dynamic field of € ectronic communication.

Policy frameworks are, in particular, affected, because audio-visual content (AV-content) is now
being transmitted over all sorts of networks and devices. In addition, converged networks, markets and
technologies are becoming less and less confined to national borders. An international multiplatform
environment is emerging where AV content is available anywhere, any time and in any way.

The objective of this discussion paper is to open up the debate between OECD member countries on
how to establish a practical transition towards an effective policy for AV-content distribution in a
multiplatform environment. In order to do so this paper:

» Discusses specific issues that are confronting policy makers concerning AV-distribution over
€l ectronic communication networks.

» Focuses on defining discussion points concerning the transition markets and the process
governments have to go through.

»  Provides an overview of the different policies and policy instruments that governments are using
to face these challenges to inform the debate.

The OECD’s Working Party on Telecommunications and Information Services Policy (TISP) has
already undertaken work on both convergence and broadcasting. For example:

1. Competition in the video programming distribution market: implications for regulators,
DSTI/ICCPITISP(2004)10/FINAL.

2. The implications of convergence for the regulation of eectronic communications,
DSTI/ICCPITISP(2003)5/FINAL.

3. Broadband Audio-visual services, DSTI/ICCP/TISP(2003)6/FINAL.

4. Broadband and telephony services over cable television networks,
DSTI/ICCPITISP(2003) 1/FINAL.

5. Convergence and Licensing in Broadcasting, DSTI/ICCP/TISP(99)12.

6. Cross ownership and convergence: policy issues, DSTI/ICCP/TISP(98)3/FINAL.

7.  Webcasting and Convergence, OCDE/GD(97)221.

8. Telecommunications and Broadcasting: Convergence or Collison?, OECD, Paris, 1992.
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This paper concentrates specifically on the convergence of telecommunications and broadcasting. It
focuses on the distribution of AV-content via a broad range of digital technologies including the use of the
Internet Protocol (IP) to send content to television and PCs, as well as mobile and portable devices (e.g.
UMTS or DVB-H). The discussion focuses on the consequences for policy when traditional
telecommunication and newly emerging providers enter the content provision market.

Each OECD country has its own heritage and specific nationa issues relating to both content and
broadcasting policy. This paper will not address these national issues as far as moral issues are concerned
or deal with social values concerning culture, society, decency and democracy that are often part of content
policy. However, various instruments and types of regulation that are being used to safeguard public
interests will be addressed (the Annex to this document has collated policies in this area for some
countries).

There is no clear vision as to where convergence will lead. Future studies foresee a vast range of
electronic communication channels, leading to many different scenarios for the audio-visual (AV) sector.
This paper does not attempt to predict any specific future for content transmission. But it does examine
ways in which technology, markets and usage may evolve.

The single main assumption in this paper is that broadcasting will, for the most part, be defined as the
process of pushing content digitally through a variety of networks, using a range of technologies and which
will be received on all kinds of devices It is important that policy makers keep all other future options
open.

Because of the changes taking place in communications technologies, it is not possible to provide a more accurate
definition of broadcasting. The classic definition of broadcasting as ‘a radio or television programme or signal for public
use’ may however still apply for most OECD-countries. In addition, the notion of broadcasting based on ‘To transmit to
every receiving station within a geographic area’ could be reworded to take into account technology changes based on
the notion ‘to transmit to every node on the network or subnetwork’.
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CONVERGENCE: TRENDSAND FACTS

Before entering into any policy discussions, an overview is provided of the trends that make up the
multiplatform environment. The effects on the electronic communications markets in general and the
broadcasting or AV -content transmission markets in particular are also examined.

Convergence is driven by three factors: digitalisation, the Internet Protocol and multi-media devices.

Digitalisation

Broadcast transmission is currently in transition from analogue to digital®. The OECD average of
digital TV householdsis now 27.7% and growing rapidly.

Table 1. OECD TV households

1995 2002
Ca_bl_e . . Cable television . .
television Home satellite "Terrestrial - Home satellite "Terrestrial
subscribers as antennas as a only"HH as a Sl;b;f g?féfa?s antennas as a only"HH as a
a % of total % of total TVHH | % of total TVHH % of total TVHH | % of total TVHH

TVHH TVHH
Australia 0.0 0.0 100.0 13.0 8.1 78.9
Austria 28.3 36.7 35.0 33.1 48.0 18.9
Belgium 95.7 6.7 0.0 90.4 6.8 2.8
Canada 74.4 0.0 25.6 64.3 16.9 18.8
Czech Republic 14.8 . 65.2 30.5 14.8 54.7
Denmark 57.7 10.2 32.0 45.3 33.6 21.0
Finland 43.3 8.0 48.7 48.1 16.7 35.2
France 8.6 1.4 90.0 14.7 11.9 73.4
Germany 48.4 29.2 22.4 56.8 37.6 5.7
Greece 0.0 3.9 96.1 0.0 2.0 98.0
Hungary 36.6 22.8 40.6 46.7 22.3 31.0
Iceland 1.3 0.0 98.7 35.0 5.8 59.1
Ireland 48.4 9.1 42.5 43.7 22.2 34.1
Italy 0.0 3.0 97.0 0.4 12.2 87.4
Japan 31.1 26.7 42.2 61.5 36.3 2.3
Korea 48.6 0.0 51.4 72.1 34 24.5
Luxembourg 25.8 6.5 67.7 80.2 19.2 0.6
Mexico 7.8 0.0 92.2 10.7 4.2 85.0
Netherlands 99.9 5.0 0.0 92.9 7.1 0.0
New Zealand 0.1 0.0 99.9 2.1 22.6 75.4
Norway 42.8 14.7 42.5 42.4 25.8 31.8
Poland 22.7 0.0 77.3 29.1 20.6 50.3
Portugal 1.8 9.7 88.5 35.4 11.9 52.6
Slovak Republic 23.0 17.8 59.2 40.7 36.9 22.4
Spain . 6.3 93.7 6.1 14.9 79.1
Sweden 55.7 20.9 23.4 54.2 26.9 18.9
Switzerland 95.5 8.6 0.0 90.4 28.1 0.0
Turkey 35 1.9 94.6 6.1 13.4 80.5
United Kingdom 6.9 17.4 75.7 13.6 27.7 54.9
United States 66.1 4.7 29.2 68.9 16.8 14.3
OECD 38.3 9.7 52.0 44.7 19.5 35.7
OECD without US 27.7 60.7 35.8 20.5 43.6

Source: OECD Communications Outlook 2005, p. 219, table 7.3.
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Digitalisation enables a more efficient use of networks, which opens up bandwidth to alow more
channels of existing technical quality (analogue), as well as the possibility of higher definition pictures
(HDTV) or on-demand services such as Near Video on Demand (NVOD) and Video On Demand (VOD).
Competition between the existing and new entrants to this market is intense. General entertainment
channels have to compete with new players offering specific niche- and thematic-channels. Each player is
competing for the finite time the public has at its disposal.

Figure 1. Digital TV households as a percentage of TV households
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Source: OECD Communications Outlook 2005, p. 203, Figure 7.2.

The Internet Protocol

Digitalisation alows for transmissions that not only offer a more efficient use of bandwidth, but also
may offer the possibility of a return-channel for interactive services. The Internet Protocol takes this
convergence even further. Audio, visuals (including video) and text can all be transmitted in the form of
digital 1P-packages. Infrastructures were originally designed for specific services. The telephone network,
for example, was originally designed to carry audio. Some are suitable (or can be made suitable) for the
transmission of IP packages. As networks become interchangeable, competition will be considerably
enhanced. The Internet itself is the key example of a network of computers that can share all kinds of data,
A/V beit audio, video, graphics, text or other forms of data.

This series of developments has been termed “ horizontalization”, where existing networks merge into
one horizontal layer that forms the converged basis for data transmission. Equal competition between
different networks becomes possible. Horizontalization implies that content is uncoupled from its physica
carrier, that devices are uncoupled from their networks and that the consumption of content is no longer
limited to ‘its own’ device. This results in a market where many or all services can be received over every
network and every device, a multiplatform environment. IP creates a market for content distribution in
which content can be transmitted and received anytime, any place, any how.

AV-content requires a high-speed connection in order to transmit audio and video content with (at
least) acceptable quality. Currently broadband access is growing rapidly within many of the OECD
member countries.® Possihilities for TV content distribution through the Internet are growing as a resuilt.
Several new forms of broadcasting services arise, especially when combined with the development of new
multimedia devices. For example: a TV programme can be transmitted to the home using the Internet
Protocol and recorded on the hard disk of a personal video recorder (PVR). Subsequently it can be watched
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ona‘normal’ TV set. Theintegration of ‘TV’ and Internet allow the viewer for example to purchase items
in the programme he thinks attractive, through an e-commerce service. The deployment of new platforms
may lead to a variety of new business models, some of which may differ significantly from traditional
broadcast models.

Development of multimedia devices

In a multiplatform environment television content is received via different networks but also by using
different devices. People watch television programmes on their TV set but also on their computer, cell
phone or on their handheld players. 3G phones are becoming equipped with hard disk drives big enough to
store television shows on them. Consumers in many countries are quickly adapting to the concept that it is
possible to get AV content any way they want. If they missa TV show, they’ll look it up on and download
it from the Internet. The PVRs, music players and other digital storage devices even allow consumers to
create their own personal “channels’ or “programme-environments’. They decide themselves when and
what they watch or listen to.

The three technological trends described above lead to increasing competition between
infrastructures. There is also competition between content providers due to an abundance of content and
the effects of global markets.

Competition between infrastructures

Traditionaly, the analogue terrestrial “over-the-air” transmission network was the only infrastructure
equipped for broadcasting. Nowadays, it faces competition from cable, satellite and DSL lines. Analogue
terrestrial is even being superseded by the digitalisation of the terrestrial networks.

In amost all OECD countries, the number of ‘terrestrial only’ households dropped in the last decade
(only in Belgium and Greece did the share of terrestrial usage grow). The overall percentage of television
households not relying on cable or satellite dropped from 52% to 35.8% between 1995 and 2002, as
Figure 2 shows (below). However, the share for each of the different distribution networks is different for
each country, as Table 1 shows. In Norway and the Slovak Republic network usage is amost equally
divided across the three networks, whereas in Belgium and Italy the share for cable and terrestria is
substantially higher than the other two networks.

Figure 2. Growing competition between broadcasting infrastructures
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Source: OECD Communications Outlook 2005, fig 7.1 ‘Trends in media usage in the OECD areas’, p.202.
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The graph shows that the percentage of households relying exclusively on anaogue terrestria has
dropped from 52% to 35%, whereas the combined percentage of cable and satellite has risen from 47% to
63%. Cable clearly has surpassed analogue terrestrial. It is expected that the analogue terrestrial “switch-
off” and the subsequent growth of digital terrestrial will further enhance competition between
infrastructures. Increasing network capacity per network as well as alternative distribution networks is
leading to an increase of competition between AV content providers.

Competition between content providerson infrastructures

Competition between content providers was aready growing before digitalisation and the Internet
Protocol became established. In the 1950s, broadcast markets started with one or two public channels, each
transmitting for just a few hours a day. The number of channels was limited, partly because of the huge
costs associated with constructing and maintaining the infrastructure. As the number of channels increased
countries often used the argument that spectrum scarcity required that limitations be placed on market
growth. Today, digitalisation and IP technology have reduced that distribution scarcity. Almost everybody
has a TV set and many are able to receive a variety of channels. See Figure 3. The market for television
broadcasting can be divided into genera channels (as offered by most public service broadcasters — PSBS)
and theme channels (such as music, movie, shopping or sports channels).

Figure 3. Growing competition between broadcasters in Europe: Number of broadcasters
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Terr Other Foreign Intern.

Terr. = National Channels with terrestrial Licence.

Other = Other nationwide channels (cable and/or satellite and/or DTT).
Foreign = Dedicated Foreign Channels.

Intern. = Channels targeting foreign markets.

Source: Statistical Yearbook Film, television, video and new media in Europe 99 (p.144 — 145) and 2005 of
the European Audiovisual Observatory.

There is a huge variation per country in the growth of ‘other nationwide channels and ‘foreign
channels targeting the country’. But the general trend is clear: the number of channelsin these categoriesis
risng. Also, the increase in ‘foreign’ and ‘internationa’ broadcasters is a clear sign of the
internationalisation of the media landscape.

The rollout of “broadcast television over Internet Protocol”, or IPTV, is dtill in its infancy. The

consequences of the transition to IP technology are still hard to predict exactly. But it will inevitably result
in more points of distribution of audiovisual content and, possibly, even more channels.

10
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Although it is not yet possible to give representative figures and graphs, two developments have
already been identified. On the one hand, IPTV using multicast techniques will become a serious
competitor for traditional broadcast technologies (such as DVB-T). On the other hand, the World Wide
Web and P2P-file sharing technologies will enable the exchange of AV content amongst large audiencesin
other ways than the traditional broadcast model.

IP TV, Internet TV and webcasting

After digital TV, IP-TV is described as ‘the next step’: by transmitting AV -content via the Internet
Protocol it has developed a universal standard and plenty of opportunities (at least in theory) to deliver
interactive services and high definition quality. Multicast technologies enable the (broadcast-like)
distribution of live AV content simultaneously to many individuals efficiently across the Internet.
Multicast technology allows a content provider to send a single stream of AV onto the Internet, which is
replicated into multiple streams at a point as close as possible to each receiving individual. This reduces
the costs to both distributor and network operator of streaming AV content over the Internet. In addition,
some operators create proprietary |P-based networks to distribute live AV services over acable-TV or DSL
network in a separate data channel from that used for Internet access. These types of service are only
available to subscribers and have many characteristics of broadcasting: digital TV in IP format, transmitted
over a separate part (from the Internet connection) of the TV -cable or DSL-line, to subscribers.

Some examples of IP-TV

The Dutch Public Service Broadcaster NOS provided the public with free and freely accessible streams of skating events during
the Olympic Winter Games 2006. The streams attracted far more than the expected 5 000 viewers, because people from countries
that did not provide streams, or charged for them, soon found out where the material could be watched for free. As aresult servers
quickly became overloaded. NOS considered the experiment a success and has decided to provide streams of popular sports events
and distribute them with a peer-to-peer software called ‘ Tribler’ with DRM-featuresto prevent illegal practices.

Several Internet sites have portals that allow Internet-users access to a huge amount of IP-TV channels or websites. For example
http://www.ip-tv.tv/, a Thai-based company offering many types of content (games/ clips / karaoke / movies, but also (pay-)IPTV
on demand. They mainly address a Tha market, but can be received anywhere). Another example is www.seetv, which lists
hundreds of channels from countries throughout the world.

Apple Computers made headlines in October 2005 when it put up instalments of a popular US television series for sale on the US
version of its online iTunes Music Store. The Wall Street Journal reported “(...) Apple may have helped open a Pandora s Box for
media business. (...) [This is] a potentially significant step in the dismantling of a decades-old system for distributing TV
programming to viewers, a move that could have profound long-term consequences for broadcasters, cable systems and satellite
companies of more users download shows instead of watching the old-fashioned way.” (Wingfield, Flint & Smith, October 2005).
Half a year later, TV Broadcaster ABC (owned by Walt Disney Inc.) decided to make popular TV-shows like ‘Desperate
Housewives and ‘Lost’ available for free via the world wide web. The TV-giant hopes to generate new sources of advertisement
income and to find a way to make online TV-programme transmission profitable. The instalments from ABC-programs will be
interrupted by spot advertisements that viewers cannot skip or avoid. Ten major advertisers have declared to be interested in the
initiative. The instailments will be available on the world wide web the day after the traditional TV-transmission. (Source:
Telegraaf, April 10 2006).

In Korea the mobile operator SK Telecom has upgraded its network for a form of broadcasting so customers can use their cellular
phones for watching TV. It is caled DMB. (SK Telecom, 2004). They aso prepared for broadcasting content to cell phones via
satellite. In March 2005 SK Telecom reported that with new 3.5G commercial High-Speed Downlink Packet Access (HSDPA)
terminals, it is possible to download an entire movie with in aminute or two (SK Telecom industry news, 2005).

Globalisation
Globalisation of the electronic network environment comes as a direct consequence of digitalisation,

convergence and the Internet. The first indicators of this development are the growth in dedicated foreign
channels and channels targeting foreign marketsin Figure 3.

11
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The development of analogue satellite and transatlantic cable in the latter half of the 20™ century
made it possible to transport AV content around the globe. As costs began to fall in the 1980s, the viability
of global broadcast networks became possible (TV5, BBC World, Deutsche Welle, Sky TV, CNN
International, etc.) Digita networks later offered a similar or improved video quality but at a vastly
reduced cost per channel. In the last five years, IP technology has given a further impulse to this trend by
allowing for the distribution of AV content over the world wide web, around the globe at little or no cost.

Although there is nothing to prevent satellite signals straying over national borders, scrambling of
content using analogue and digital encryption has ensured that certain channels can only be viewed in
authorised regions or countries. Viewers of these “subscription channels’ need to purchase a specia
viewing card. But the Internet has blurred the line between ‘national’ and ‘international’ content, because
‘the country of broadcast’ is no more than a server in a particular country which may be ‘fed’ with content
from anywhere around the world. A proxy server on a distant island is enough to web cast any content to
anywhere.

12
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HOW CONVERGENCE AFFECTSPOLICY

Arguments in the previous section concluded that digitalisation, IP and the development of
multimedia devices result in more competition between infrastructures, content providers and the
globalisation of the AV content market.

This means that the traditiona difference between broadcasting (oneto-many) and
telecommunication (one-to-one) are disappearing. The consumer is driving the change and not the content
or infrastructure provider. Consumers approach the different technologies, networks or devices on offer in
terms of usage: they watch video, listen to audio or browse text in new ways. The content may arrive
through terrestrial, IP, satellite, UMTS or GSM. It may be viewed on an ‘ordinary’ TV set, computer
monitor or cell phone: all of these options are increasingly perceived by the public as ‘watching television’
and are increasingly becoming substitutes for one another. Neverthel ess consumers will still have different
expectations and fears, and will exhibit different behaviour when watching content on line as opposed to
broadcast TV. In addition, on the Internet many consumers want help in choosing (schedules,
programming guides) and protection. Even then the concept of ‘a viewer passively watching programmes
will gradually disappear. Telecommunication is or will be regarded as more than voice transportation, as
the offering to the consumer becomes more ‘multimedia’, and audio and video programming becomes
more interactive. Telecommunication is thus no longer restricted to one-to-one communication and
broadcasting is no longer one-to-many. AV-distribution as well as telecommunication become ‘any-to-
any’. Even when a consumer is not directly paying for content, the concept of ‘aviewer passively watching
programmes’ disappears.

In order to create a policy that is effective, robust as well as flexible, the two policy domains of
telecommunication and broadcast need to converge. This should be undertaken so that the ease with which
consumers aready label “video” as “television” is also reflected in the realm of policy making. However,
while it is recognised that such convergence is difficult, often challenging vested interests, it is
nevertheless possible to enact. Broadcast legislation and telecommunication law have very different roots
and have developed along very different lines. The following section examines their different heritages.

Broadcasting policy

The invention of the printing press made a radical impact on society. It reduced the time and effort
needed to spread information amongst the masses. Prior to the development of the Gutenberg press in
1455, it took years for someone to transcribe a copy of any work by hand. In the 20" century, the
development of radio broadcasting brought new opportunities to those who wanted to spread ideas and
messages throughout society, both at home and in neighbouring countries. Radio broadcasting turned out
to be very influential, especidly in the 1930s-40s. Both politicians and playwrights discovered this power
of the medium. A relatively innocent example was the radio play ‘War of the Worlds by Orson Wells,
which evoked an invasion of New Jersey by creatures from Mars. Panic resulted when it was broadcast in
the United States. Despite several announcements that the broadcast was a work of fiction, audiences had
already learned to ‘believe’ in anything that came out of their radio’s loudspeaker. But also radio could
have positive influences on democracy: at that time it was the most important medium to spread and share
alternative views from different sources.
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Television broadcasting policy owes its origin to the 1950s as the first black-and-white transmissions
began in several OECD countries. The power of pictures to influence was already known from newspapers
and magazines. According to many experts at the time, moving pictures on TV would have a much greater
social impact. The first theories in communication studies even proclaimed that the mass media was
powerful enough to inject messages directly into the heads of viewers (the so-called “injection needle
theory”). Later it was generally acknowledged that the effect of mass media was less direct and profound.

Nevertheless, broadcast media still have a great impact on society — they set social and political
agendas and can make or break careers. In addition, governments consider mass media (and especially TV)
as an integral part of civil society and crucia for maintaining democracy. Mass media (and therefore
broadcasters) also have an important cultural function in capturing, propagating and preserving nationa
heritage and language. Television sets in every household provide people with easy access to various forms
of cultural expression.

According to the philosopher Habermas, most public broadcasting is based on the idea that the
democratic state or state government is responsible for the quality of the information that needs to be
publicly accessible. Underlying the concept of broadcasting as a public service is a discourse on the
fundamenta rights that each citizen has to information, knowledge, deliberation, representation and
participation. Here the domain where broadcast performs its public function is the ‘ political public sphere’,
where public opinion and public debate are realised.’

The radio and television broadcast industry has developed and flourished, surrounded by an
atmosphere of scarcity. The production of radio and (especially) TV programmes has always been a costly
endeavour, well beyond the means of individuals. It requires high capital investment costs in studios and
production equipment as well as high running costs to pay performers and personnel. The distribution
infrastructure was also restricted. Terrestrial frequencies and network capacity have always been scarce.

Governments have based their policies on the assumption that broadcasters exert great influence on
society and therefore are crucial for the well being of society and its citizens. This influence has aso been
a source of concern should it fall into the “wrong hands’. Governments have traditionally controlled the
allocation of frequencies, regulating who had access to the electromagnetic spectrum. They have decided
who could legally broadcast and issued limited licences, governing what could be broadcast. In some
countries the only legal parties allowed access to the broadcast spectrum were public service broadcasters.
Criteria concerning ‘ freedom of speech’ and ‘plurality of voices were generally applied in deciding how to
provide access to broadcast spectrum. Directly or indirectly this led to a policy of ‘control’, in the sense
that audiencesinitially did not really choose broadcast content, it just arrived in their homes.

Nowadays, aimost all countries have a dual system consisting of either public/state or commercia
broadcasting. However, it is a long-standing tradition in all states that commercial broadcasters have to
acquire a government licence, which comes with various obligations, fees and rules. The deployment of
commercia TV led to a dual strategy for broadcasting policy: on the one hand broadcasting as a public
service in tshe interests of the citizen, on the other hand broadcasting as a commodity, subject to market
conditions.

The vast majority of public broadcasts tend to have a national or regiona focus on audiences as well
as content, alogical result of the fact that they are financially supported by national/regional governments.
There are ahandful of global public TV channels, but these are usually heavily supported by the respective
state with the general aim of promoting understanding of that country’s position on global affairs. There
are also private/public partnerships and purely commercial networks operating in the global TV arena.
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It can be concluded that there were three reasons for government to involve itself with broadcasting
policy: presumed influence on the public, relevance for democracy and society and scarcity of resources
for the distribution of broadcasting programmes.

There is a deep-rooted tradition of content policy and government involvement in broadcast markets.
Because of convergence, this tradition and mind-set is now being challenged by a very different tradition;
that of telecommunication policy.

Telecommunication policy

Telephony was invented to connect people. Alexander Graham Bell said in 1878: “I believe in the
future wires will unite the head offices of telephone companies in different cities, and a man in one part of
the country may communicate by word of mouth with another in a distant place” (AT&T website, 2005).
The impact of telephony resulted from the connectivity of two people who where otherwise out of earshot
from each other. This perceived impact of telephony on society differs from broadcasting.

As telecommunications infrastructure developed, it was regulated. Governments focussed on
consumer and user protection. The prevention of eavesdropping (secrecy of messages), interconnection
between networks and universal service have always been the main aims of telecommunication policies.
Government intervention has never involved itself with the content of the message, but on the networks
that distributed it. The consumer should be confidant that his or her conversation was private and that the
conversation could discuss anything without athird party listening in.

Following the break-up of state monopolies, OECD countries introduced competition in
telecommunication markets by both privatising state monopolies and liberalising markets. In less than two
decades, telecommunication operators learned to operate in a competitive and innovative market.

The Internet hype and ICT inventions led telecommunication operators into a new field of operations.
At first they were purely telephony service suppliers. They had a rather simple business case: providing
telephony services over their own network. Today, they can be network owners, 1SPs and content suppliers
at the same time.

The main objective remains that everybody should be able to use a telephone for a reasonable price
without the message being interfered with. In all OECD countries this aim is pursued by means of a
competitive telecommunication market. Consumer choice, competition and innovation are the key words.
This tradition of non-interference with the message is very different from that contained in broadcasting

policy.
Common obj ectives

In spite of huge differences in roots, tradition and focal points, the policy areas of telephony and
broadcast share the same objectives. These are shown in Table 2.
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Table 2. Government objectives for policies in the communication sector

Economic objectives

»  Promote and sustain competition and choice as a means of minimising price and
maximising quality of communications services.

»  Encourage investment and innovation.

e Maximise the contribution of the communication sector to economic growth and
performance.

« Efficient alocation of existing spectrum.

Social and cultural objectives

» Affordable access to a universal service specified in terms of telephony, broadcasting
and Internet access.

e Plurdlity of voicesin the media.

* Cultural diversity and national identity reflected in content.

»  Consumer protection and privacy.

Source: The implications of convergence for regulation of electronic communications (DSTI/ICCP/TISP(2003)5/FINAL), p.6.

These common goals should provide the basis for a shared or converged policy area: policy for AV
content transmission. While developing this policy, it is important to take into account the two different
policy traditions and new technological developments.

Telecommunication policy basics: Broadcasting policy basics:
« Everybody can use atelephone. e Impact on the public.
* Nointerference on what's transmitted. e High relevance for democracy and
¢  Free and liberalised market with minimal society.
government interference. « Distribution via scarce resources.

*  Government regulates the broadcasting
markets, especialy by regulating on the
content layer.

Four considerations have to be taken into account when considering convergence and the shared
policy goals. They are a starting point for the development of policy on AV content transmission in a
multi-platform environment.

1. Contrary to traditional broadcasting policy which is based on distribution scarcity, the new policy
should take into account the fast growing availability and accessibility of AV-content via various
networks. This development will in due time be enhanced by the growth of broadband coverage.
Asaresult, there is growing competition in many AV content (transmission) markets.

2. Technical advancement highlights the fact that policy instruments, such as regulation, are not
always technology or network neutral. It is necessary to evaluate the relevance of policy for one
kind of network or technology, in light of comparable policies for substitutable networks or
technologies.
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3. The market has changed and expanded as a consequence of technological developments.
Convergence has created substitute networks which are interchangeable and so offer new
distribution channels. As aresult, the definitions of both the telecommunication and broadcasting
markets have changed. This raises questions regarding existing market regulation and asks for
opening up the playing field for all AV content transmission.

4. Convergence not only leads to a larger and more competitive market, but also a more
international market. National regulation may not always be compatible with in an international
electronic communication market.

Palicy for AV content distribution
in a multiplatform environment

Broadcasting policy Telecommunication policy

1. Little/no scarcity, high
competition

2. Technology and network
neutrality

3. Level playingfield for AV
content transmission
distinguishing between linear
and non-linear services

4. International market

The key question is which instruments can be used in this new policy area? In this respect, OECD has
stated earlier: “New developments do not imply that existing regulations need to extend their coverage
over other platforms or services’.° Existing instruments may be appropriate, though. The different OECD
member countries might learn from each other here. But it is important that instruments are used that do
not hinder the positive developments and aspects of convergence whilst also being effective, robust and
flexible. In order to take convergence into account in a workable and future-proof manner, the European
Commission’s proposal for revision of the “Television without Frontiers” directive sets, the principle that
AV policy should distinguish between linear audiovisual services or “broadcasting” including IPTV,
streaming or web casting on one hand, and non-linear services, such as “video-on-demand” services, on the
other. Such a distinction comprises a two-tier regulatory framework: common minimum rules for al
audiovisual services (linear and non-linear), for instance regarding protection, of the civil society. The
European Parliament has not yet expressed its view or taken a decision on this topic.”

To answer these questions, current instruments used in telecommunication and broadcasting policy
have been examined where they relate to the distribution of AV content. The instruments in broadcasting
and telecommunication policy concerning AV content transmission should be reviewed and, if necessary,
revised.
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CURRENT INSTRUMENTS FOR TELECOMMUNICATION AND BROADCASTING POLICY

Every country has its own mix of instruments to reach common objectives in communication policy.
Historical developments, cultural differences and divergent market developments account for these
different mixes. This section gives an overview of the instruments that 13 pre-selected OECD member
countries have chosen to realise as their communication policy objectives as summarised in Section 3,
Table 2, p. 13. Thisisintended to provide a basis for discussion on the applicability, and the effectiveness
of these instruments and the need to adapt them.

The regulation overview is based on a more extensive study® that has been added as an Annex to this
paper. The tables presented below have been assembled on the basis of the data provided by this study,
with the exception of the first table on regulatory bodies, which encompasses all OECD countries.

This section will focus on:

Must-carry and must-offer.
Advertising quota and separation of programmes and advertising.
National and original production quota and language quota.

Methods to protect public decency rules.

A few qualifications need to be noted:

The focus is on the policies (regulation as well as sdlf regulation) that address general broadcast
channels and not the thematic or niche channdls. Theme pay TV and specific channels linked to
music or sports have therefore been excluded.

Due to time and funding limitations it has not been possible to cover al 30 member countries.
Instead, an overview has been compiled covering half of the member countries (although OECD
countries not included in the Annex are encouraged to provide information to help complete
information for their country in the Annex).

The focus of this review lies in policy specifically aimed at broadcasting. This review does not

examine policy covering the press or policies that affect the media in genera (such as genera
rules that prohibit certain forms of pornography, guarantee freedom of speech and public safety).
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Table 3. Regulatory bodiesin broadcasting and telecommunications

Country Telecommunications Broadcasting carriage Broadcasting Content regulation
regulation spectrum allocation
Australia ACMA ACMA ACMA ACMA
Austria RTR-GmbH Austrian Communications KommAustria KommAustria
Authority (KommAustria)
Belgium BIPT Vlaams Commissariaat BIPT*1; VCM; CSA; VCM; CSA; Government of
voor de Media (VCM); Government of the the German Community
Conseil supérieur de German Community
l'audiovisuel (CSA);
Government of the German
Community
Canada CRTC CRTC Industry Canada CRTC
Czech CTO CTO CTO in co-operation | The Council for Radio and
Republic with the Council for Television Broadcasting
Radio and Tele-
vision Broadcasting
(issues regarding the
use of the frequency
spectrum reserved
for radio services
must be discussed
with the Council for
Radio and Television
Broadcasting)
Denmark | National IT and Ministry of Culture; Radio National IT and Ministry of Culture; Radio
Telecom Agency and Television Board; Telecom Agency and Television Board
National IT and Telecom
Agency
Finland FICORA Ministry of Transport and FICORA Ministry of Transport and
Communications; FICORA Communications; FICORA
France ARCEP Conseil supérieur de CSA CSA
l'audiovisuel (CSA)
Germany = RegTP RegTP, Association of RegTP ALM
Regulatory Authorities for
Broadcasting (ALM),
Commission on
Concentration in the Media
(KEK)
Greece EETT Ministry of Press and Mass | EETT ESR
Media; National Radio and
Television Council (ESR)
Hungary HIF National Radio and HIF National Radio and
Television Commission; Television Commission
HIF
Iceland PTA PTA PTA PTA
Ireland ComReg ComReg, Broadcasting ComReg BCI
Commission of Ireland
(BCI)
Italy AGCOM AGCOM Ministry of AGCOM
Communications
Japan MIC; Telecom- MIC MIC MIC

munications Business
Dispute Settlement
Commission
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Table 3. Regulatory bodiesin broadcasting and telecommunications

(Cont’d)
Country Telecommunication Broadcasting carriage Broadcasting Content regulation
s regulation spectrum allocation
Korea MIC; KCC MIC, Korean Broadcasting | MIC KBC, MCT
Commission (KBC),
Ministry of Culture and
Tourism (MCT)
Luxembourg = ILR Ministére d'Etat, Le ILR Ministére d'Etat, Le Service
Service des Médias et des des Médias et des
Communications; ILR Communications
Mexico COFETEL SCT (Secretaria de SCT SEP; Radio, Televisiony
Comunicaciones y Cinematografia (RTC) de la
Transportes); Secretaria Secretaria de Gobernacién
de Educacion Publica
(SEP)
Netherlands | OPTA; Radio- Dutch Media Authority Radio- Dutch Media Authority
communications communications
Agency Agency
New Commerce Ministry of Economic Ministry of Economic | NZ On Air; Broadcasting
Zealand Commission Development Development Standards Authority (BSA)
Norway NPT Ministry of Culture and NPT Norwegian Media Authority
Church Affairs; Norwegian
Media Authority; NPT
Poland URTIP National Broadcasting URTIP; KRRIT KRRIT
Council (KRRIT)
Portugal ANACOM ANACOM; Entidade ANACOM Entidade Reguladora para
Reguladora para a a Comunicagéo Social
Comunicacao Social (ERC); Instituto da
(ERC) Comunicagéo Social (ICS)
Slovak Telecomm- Council for Broadcasting Telecommunications | Council for Broadcasting
Republic unications Office of and Retransmission Office of the Slovak and Retransmission
the Slovak Republic Republic; Council for
Broadcasting and
Retransmission
Spain CMT,; State Radio- CMT Ministry of Industry, Ministry of Industry,
communi-cations Tourism and Trade; Tourism and Trade
Agency State Radio-
communications
Agency
Sweden PTS Radio and Television PTS Broadcasting Commission
Authority
Switzerland OFCOM; ComCom Federal Council; Federal OFCOM Federal Council; Federal
Department of Department of
Environment, Transport, Environment, Transport,
Energy and Energy and
Communications; OFCOM Communications ; OFCOM;
L'Autorité indépendante
d'examen des plaintes en
matiere de radio-télévision
(AIEP)
Turkey Tele- Radio and Television Tele-communications | RTUK
communications Supreme Council (RTUK) Authority; RTUK
Authority
United Ofcom Department for Culture, Ofcom Ofcom
Kingdom Media and Sport; Ofcom
United FCC; Public Utilities FCC; Local government for | FCC FCC; Federal Trade
States Commission cable television franchises Commission (FTC);
Department of Justice (DoJ)
Source: Table 13 from: Telecommunication regulatory institutional structures and responsibilities, OECD paper,

DSTI/ICCP/TISP (2005)6/FINAL.
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In OECD countries some more or less ‘merged’ or ‘integrated’ regulators can be found for network
regulation, spectrum allocation and content regulation (including advertising and audio-visual policy). Also
a limited number of self-regulating bodies are active. The German PSBs can be seen as ‘primarily self-
regulated’, whereas in Canada the Canadian Association of Broadcasters and the Canadian Broadcast
Standards Council are active. In the Netherlands, the Netherlands Ingtitute for the Classification of
Audiovisua Media (NICAM) has been established for self-regulation of content. The self-regulatory
bodies that take action in fields like advertising, video on demand, etc. are not considered here.

There seems to be somewhat of a trend toward mergers between two or more regulatory bodies (the
opposite development has not taken place, as far as is known). For example, in recent years the genera
(‘converged’) communications regulators Ofcom in the United Kingdom and ACMA in Australia have
been established, while Norway recently merged its two authorities for media into a single body, the
Norwegian Media Authority. Belgium/Flanders has announced that the Flemish media authority, the
Council of Disputes for Radio and Television and the Listening and Viewing Council will soon be merged
into the Flemish Regulator for the Media, inter alia ‘to accommodate emerging media and the
phenomenon of media convergence' .’

However, this trend towards ‘merging’ of the regulatory oversight of communication with
broadcasting does not automatically imply that policy or regulatory activities as such are ‘ converged' . That
depends inter alia on laws and regulatory acts and the definition and distribution of regulating activities
within the organisations. Most OECD countries have separate regulators for broadcasting and for
telecommunications. The nine exceptions are Australia, Canada, Finland, Iceland, Italy, Japan,
Luxembourg, United Kingdom, and the United States. In 23 OECD member countries the regulatory
bodies for telecommunications are also involved with broadcast spectrum allocation (sometimes together
with other parties). In 15 countries regulatory bodies for spectrum allocation are also charged with content
regulation, while in only 8 countries broadcasting carriage regulation has been ‘merged’ with spectrum
regulation. Regulating tasks for broadcasting carriage regulation are divided over more than one body in
13 countries, for spectrum allocation in 6 countries and in 7 countries for content regulation.

In addition to this most OECD countries have some form of public service broadcasting, either
combined in one organisation — a Public Service Broadcaster (PSB) — or in the form of assignments or
another form of public service broadcasting. There are large variaions in the way public service TV
broadcasting is organised, regulated and funded. For example, in Germany, there is one national PSB
channel (ZDF) and several regiona channels working together to form the ARD. The United Kingdom has
a PSB, (BBC) which has abroad and nationa assignment to ‘ provide sound and television programmes of
information, education and entertainment for general reception’ in the United Kingdom. Besides the BBC,
the terrestrial channels of ITV-1, Channel 4 and Channel 5 operate with licences that require degrees of
public service programming. The government of the United States founded a ‘Corporation for Public
Broadcasting’ in 1967. This body allocates federal funding to more than 1 000 local public radio and TV
stations, dependent on the number of members who make voluntary contributions.
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Table 4. Content distribution rules (N/a = absent)

Country Must-Carry Must-Offer/ may carry Must-List
Australia N/a N/a - For datacasting licensee
- Listing must be equivalent for
all public or commercial
broadcasting services
- If requested by broadcaster
Belgium - For cable operators -For DVB-T Electronic communication
Flanders - All Flemish and Dutch PSB- - PSBs should make their network operators must make
programmes programmes available for EPG facilities available for
platform operators selected digital services
Canada - For cable licensees Extensive may-carry and N/a
- Extensive conditions, may-not-carry rules
dependent on number of
subscribers
France - For certain cable and satellite All national TV and radio N/a
operators stations must offer
- Cable operators must also programmes to Réseau
carry local channels and local France outre-mer and v.v.
cable channels
Germany - For cable operators and DVB-T N/A Public service channels should
- Extensive regulation at level of be given appropriate prominence
lander.
- More detailed for analogue than
for digital cable operators™®
Italy N/a N/a N/a
Japan In some cases for cable Not applicable Not applicable
operators
Netherlands - For cable operators N/a N/a
- At least 15 channels, including
national + regional + municipal
public broadcasters + Belgian
PSBs
Norway - Cable owners N/a N/a
- Must transmit Norwegian
Broadcasting Corporation/ TV2 /
terrestrial public TV services
Portugal Not yet established, but rules are | For commercial TV N/a
developed for digital terrestrial | broadcasters to the public
TV broadcaster for specific
content
Switzerland Cable operators: Swiss PSBs + N/a If a cable operator provides
terrestrial and public channels EPG: due prominence for Swiss
designated to the regional and PSB + first 20 positions to be
linguistic area of the cable assigned to terrestrial and public
operator channels designated to the
regional and linguistic area of the
broadcaster.
United Terrestrial transmission Digital satellite: - Appropriate prominence for
Kingdom networks™: BBC on BSkyB PSBs

BBC, Channel 3-5 if digital +
public teletext service

- Specific rules for ‘disabled
people’

- BSkyB must allow any TV
service if requested

United States

- Cable operators must set aside
a specific part of their channel
capacity

- For local commercial and at
least one non-commercial
educational TV station

- Further elaborate must carry
and may carry provisions

22

A must-carry station has a right
to a channel position.




Must carry

DSTI/ICCP/TISP(2006)3/FINAL

Most OECD countries covered in the Annex apply some form of “must carry” regulation. Must carry
channels often include local, regional and public service channels. Must carry as a genera rule applies to
infrastructures that attract a significant amount or percentage of viewers. As Table 2 shows, terrestrial
networks have lost much of their former dominance. At present in most countries ‘must carry’ applies to
cable operators, in some countries it applies to terrestrial and/or satellite operators. Five countries covered
by the Annex have “must list” rules for Electronic Programming Guides imposed on ‘data licensees
(Australia), ‘electronic communication network operators (Belgium) or ‘cable operators’, operating an
EPG (Switzerland). The ‘must list'rules can be limited to PSB channels, to must carry channels or to
another selection of channds. Only three countries (Belgium, France and the United Kingdom) have “must

offer” obligationsimposed on their PSBs.

Table5. Advertising quotas and separ ation of content types®

Country Quota Timeframes Rules for separation Targeting
Australia Limitation in - Specific periods for N/A N/A
minutes per hour children
- Time frames for
amount of
commercials
Belgium EU quota: limitation N/A Commercials at N/A
Flanders of minutes per commercial stations
clock hour allowed in specific
categories
Canada Limitation in N/A Only for PSB news | Specific restrictions
minutes per hour programmes during children’s
programmes
France EU quota and N/A - No advertisements Specific restrictions
beyond : limitation outside advertisement | during children’s
in minutes per blocks programmes  and
sliding hour — Rules aimed at films
(reduced for PSB). respecting the integrity
Quota depends on of specific categories
audience reach - Concerning PSB,
and character of advertisement may not
TV station. interrupt specific
categories
Germany EU quota plus ForPSB EU provision Specific restrictions
limitation on during children’s
revenue programmes
percentage for PSB
Italy EU quota: limitation N/A Advertisement may not
in minutes  per interrupt specific
clock hour categories
Japan - PSB no N/A Advertisement should be | Specific restrictions
advertisement identifiable for programmes
- By co-regulatory intended for
standards quota for schools
commercial
broadcasters
Netherlands EU quota: limitation N/A PSB specific rules Specific restrictions

of minutes per for children’s and
clock hour religious
programmes
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Table5. Advertising quotas and separ ation of content types

(Cont'd)
Country Quota Timeframes Rules for separation Targeting
Norway - PSB no | Rules for religious - No advertisements N/A
advertisement holidays outside advertisement
- EU quota applies blocks
- Advertisement rules with
specific categories
Portugal EU quota: | For alcoholic = EU provision N/A
limitations in | beverages - No damage of integrity
minutes per clock - Advertisement rules with
hour specific categories
Switzerland Limitation of N/A - Specific rules for N/A
minutes per clock specific programmes
hour and such as length of the
transmission time programme
- Advertisement should
be identifiable
United Kingdom EU quota: limitation | Time frames for = - Specific rules for news N/A
in minutes per | amount of | programmes
clock hour commercials - Rules for persons in
advertisement
- Advertisement rules with
specific categories
United States of Only for children’s | Difference between | - Specific rules for N/A
America programmes weekends and children’s programmes
weekdays for - Specific rules for non
children’s programmes | commercial educational
stations

This table shows the wide range of instruments and regulations that are used to limit advertising time
per clock hour, transmission time or per time frame. Most countries have some kind of regulation to
separate advertising from non-advertising content, to protect the integrity of (e.g. religious or news)
programmes and to ensure that advertisements are clearly identifiable.
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Table 6. National and original production quota

Country National quota | Language quota Specific category | EU product = Timeframes
guota guota
Australia Quota per day N/A See national quota N/A Yes
and annual
amount for
specific
categories
Belgium Flanders | For the PSB | Combined with EU @ Quota for = EU quotas Yes
quota in specific = production independent apply
time frame productions
Canada Quota per | Maximum and | Only radio N/A Yes
annum minimum quota for
English, French
and third
languages
France Quota  during Yes, in most cases | Quota for = EU quotas Yes
prime time compulsory independent apply
productions
Germany N/A N/A Specific qualified | Majority of No
programmes for EU = programmes
guota should be EU
product
Italy For satellite = Quota for specific | - Quota for | EU quotas No
broadcasters language groups independent apply
productions
- Quota for religious
and political and
cultural minorities
Japan Not applicable Not applicable Not applicable Not applicable Not
applicable
Netherlands N/A Quota for Dutch | Independent EU quotas Yes
and Frisian = production apply
language
Norway N/A Quota for | Quota for news cast = EU quotas No
Norwegian and apply
Sami
Portugal Quota per | Quota Portuguese | - Services for EU quotas Yes
transmission language per | Azores and Madeira | apply
time transmission time - Independent
production and AV
experimentation
Switzerland Favour for = Provision of | Swiss cinema Effort to No
Swiss German, French, @ productions promote
productions Italian and
Romansch
United Kingdom N/A Quota for Welsh | Independent EU EU quotas No
and Gaelic productions apply
United States of N/A Specific rules for = See language quota N/A No
America dual language
broadcasting in
Puerto Rico

With the exception of Japan and the United States, all the countries covered by this paper have quotas
for national and/or European productions. Language quotas (mostly for minority languages) and specific
category quotas (such as for religious or cultural programmes, or independent productions) are common,
but not all countries have them. Specific quotas for AV -experimentation (Portugal) or cinema productions
(Switzerland) are rare.
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Half of the countries/regions (Australia, Flanders, Canada, France, Netherlands and Portugal)
combine guota with specific timeframes, e.g. a specific amount of certain productions during prime time or

before midnight.
Table 7. Methodsto protect public decency
Country Prohibition Timeframes Hardware features Other
Australia Several To protect children N/A - Specific
prohibitions advertisement rules
for children
- Self regulating
practice
Belgium Flanders EU provision, = Yes N/A Audio warning
several prohibitions signals
Canada Several See other V chip and other - Voluntary codes
prohibitions hardware features on set | with timeframes
top boxes to block out | - Special rules in
inappropriate specific programs
programmes - Written and oral
viewer warnings
France EU provision, Yes N/A Viewer warnings
Several
prohibitions
Germany EU provision, Yes (to protect minors) N/A Self regulation
Several
prohibitions
Italy EU provision, Yes Special norms for No young children
Several . in advertisements
prohibitions conditional access
broadcasts: the adoption
of specific and selective
control systems
Japan N/A N/A N/A Self regulatory
standards
Netherlands EU provision, Yes N/A - Viewing guide
Several - Self regulations
prohibitions - Visual warnings
Norway EU provision, Yes N/A Verbal acoustic
Several warnings or visual
prohibitions symbols
Portugal EU regulation is @ Yes N/A - Self regulation
observed, several - Visual warnings
prohibitions
Switzerland Several N/A N/A N/A
prohibitions
United Kingdom EU provision, Yes if not pin protected N/A - Rating
Several - Several detailed
prohibitions provisions
United States Several Yes - V-chip technology also @ Voluntary rating
prohibitions for Internet connected to & system
(sometimes a TV tuner
executed by - Cable operators are
criminal law required to make lock
enforcement boxes available on
authorities) request

Aside from general laws on indecency, incitement to hatred etc., almost al countries have specific
provisions to protect public decency on TV. They include prohibitions to time frames (watersheds),
hardware features and self regulation. Many of the self-regulation initiatives are not covered by the data
shown in the Annex.
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Technological developments enable governments to co-operate with industries to develop hard-
and/or software filters to protect public decency or to enable parents to ‘manage’ public decency in their
homes. Two countries apply V-chip technology, but also PIN-protected channels, and electronic warning
systems for ‘problematic’ content on EPGs are available, mostly to enable some form of self regulation or
user empowerment.
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POLICY CONSIDERATIONS

Technological and economic changes, described in previous sections, contribute to common policy
objectives within OECD member countries. As a result of convergence, competition between
infrastructures has grown and entry barriers for broadcasters and content producers are substantially lower.
The variety of suppliers of broadcast content has also increased.

The advent of aternatives to over-the-air terrestrial broadcast transmission has encouraged even more
competition in the last few years. AV-content can also be transmitted to the home through IP technology or
received on mobile devices. There is even more competition and choice to come. Horizontalisation in the
communication market facilitates market entry and makes it possible for many new players to access each
layer and compete with existing market players on that level.

All these developments illustrate innovation in networks (e.g. digitalisation), transmission (e.g. I1P),
devices (e.g. mobile devices) and content (e.g. multimedia productions). Every form of electronic
communications has recently seen major innovations. New forms of video, web casting and multiplatform
broadcasting continue to emerge. Competition, more consumer choice and innovation will evidently lead to
economic growth. Convergence and globalisation go together and enhance the possibilities for a single
world market.

Checks and balances

In some cases socia cultural objectives have become easier to meet. The reduction of scarcity is
important here. By reducing spectrum scarcity, by stimulating digitalisation and by allowing for more
platforms, room has been made for new initiatives. It has become easier to make a wider range of content
available to more audiences. It could be said that convergence contributes to plurality and diversity, as it
lowers market entry barriers. As Arifio said: “First privatisation and now digitalisation have multiplied the
number of channels available, and therefore, the number of potential voices. As services are personalised,
the power of influence and the ability to control mass viewing habits would appear to be reduced. On this
basis, some argue that strict regulations governing the protection of pluralism are no longer necessary”
(Arifio, 2004, p.99). IPTV may well contribute further to this diversity.

On the other hand, having more can also mean just more of the same. It could mean that Internet TV
provides more choice of channels but market forces alone do not achieve the desired plurality of voicesin
the media. As Arifio puts it: “The quantity of channels and interactivity available in the delivery networks
does not itself guarantee free consumer choice” (Ibid). Plurality of players does not per se lead to diversity
of content. In some circumstances increased competition can lead to a reduction of the range of goods.

The solution here is not to reduce competition in one way or another, but to develop or maintain
complementary policy to create the circumstances in which competition does contribute to the different
kinds of plurality: plurality of ownership, of content diversity and of ‘voices. These al may require
different if overlapping policies, from market regulation to content quota. Market definitions and a
thorough understanding of market developments are crucia here. Convergence leads to an increased
supply of broadcast services. Viewers will have a greater possibility to choose between platforms and/or
different operators on the same platform. But many barriers to competition till exist. Full competition
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between providers of transmission services is not necessarily enough to provide full competition between
content providers.

Globalisation

Convergence leads to a larger international market. Internationalisation enables the development of a
larger, more open playing field. European Union governments for example, should monitor this
development and try to harmonise rules where possible. If there is a need, they should consider taking
away barriers for expanding the level playing field. Second, internationalisation can reduce the
effectiveness of nationa regulation. Policy makers have to take into account that the importation of, or
crossborder access to, new servicesisfar easier and should consider adjusting regulation to this.

Innovation

When choosing instruments in electronic communication policy, specia attention should be paid to
prevent hindering either socia-cultural or economic objectives. For example, if very restrictive rules for
cultura diversity are applied to existing network providers, they may well hinder the emergence of new
network providers. The opposite can also apply. As UNESCO has stated: “It is (...) important (...) that the
development of new technologies should not weaken cultural diversity. In this regard, UNESCO insists on
the need to promote pluralism of media, linguistic diversity and the presence of locally made content in
cyberspace” (UNESCO, 2004, p. 19).

Uncertainty concerning future regulation may dampen market innovation. It is important that
regulators communicate clear paths before changing existing regulation. It is all about striking the right
balance between “the application of an appropriate regulatory regime to new services, recognising the
uncertainties of the marketplace and the need for the large initial investments involved in their launch,
while at the same time maintaining adequate consumer safeguards’ (European Commission, 1999).

This confirms the need to adjust the existing playing fields into a new and level playing field where
new market players can enter and have enough certainty regarding regulation that they are willing to invest
in new services. Regulations, old or new, should not place unnecessary burdens on new market entrants.
For instance, it is becoming ever easier to start up as a ‘broadcaster’, but licences (and their cost) could be
abarrier for new broadcasters.

Timing is an important aspect of the effectiveness of the application of new instruments or adaptations
of regulation. The development of a new platform should be adequately anticipated (when it is there, it is
too late to create an adequate playing field). On the other hand, an untimely introduction of regulatory
changes could have adverse effects on the market and the willingness to invest.

Impact and consumer control

Technologica developments and especially the shift from analogue to digital to Internet Protocol has
a major (though not totally clear) impact on one of the underlying assumptions of much broadcasting
policy: the impact criterion. It can be argued that — because of new techniques such as multicast and web
cast — the impact of AV-content distribution is different from that of a ‘traditional’ analogue broadcast. The
same applies for the multitude of channels viewers can choose from and the shift from TV hours to more
interactive new media. This does not mean, however, that the influence on society of television
broadcasting today is necessarily negligible compared with ten years ago. Besides, interactivity and ‘on
demand’ arrangements provide a countervailing power to impact, because they put the consumer more and
more in control of what he wants to see and when he wants it. As a consequence in many instances the
regul atory instruments can be lighter in proportion as consumer control is higher and impact is lower.
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Policy instrumentsin a multiplatform environment

All in all, convergence creates new issues and challenges to existing policy instruments and existing
policy issues of broadcasting. Section 3 showed that the two policy traditions have to adjust in order to
cope with the changing markets. Section 4 discussed different traditional instruments that come from
broadcasting policy which are confronted with a multiplatform environment where these instruments might
need to be considered to maintain achieving common policy objectives.

Market regulators

Convergence has a major impact on market structures. The multiplatform environment increasingly
creates a single market for the distribution of AV content. Also, market structures change as a result of
vertical integration, cross media ownership and new market entrants from non-media markets. Another
important market development, due to technological developments (such as conditional access), is the
possibility for companiesto block or restrict access to consumers, monitor their use of content and possibly
create alock-in for consumers.

Market regulators and consumer authorities should take account of these possible sudden changes in
market structure, safeguarding the consumer rights and maintaining a healthy competitive market. This
might mean stricter regulation to protect consumers. Nevertheless a dynamic market needs regulators and
policy that is flexible. It needs to be open to new forms of enforcement and new instruments of self-
regulation.

When networks become more and more substitutes, it is important to consider the rules for one
network in light of the rules of other substitutable networks. As an implication market regulation and its
regulators should adapt to the new multiplatform environment. It isimportant to ensure that new regulation
does not hinder further development of the markets and restrict consumer possibilities. “One of the lessons
that can be learned from (...) history is that in the beginning of each period there are sound technical and
economic arguments for considering the new platforms as complementary to traditiona terrestria
broadcasting, (...). Another lesson is that these platforms had the potential to go further and complete and

replace terrestrial broadcasting but that the political and regulatory barriers have slowed this process’.*®

In Section 4, table 1 gives an overview of the various regulators. This shows that in some countries
merged regulators have recently been formed whereas in other countries there still exists a wide gamut of
separate regulators for the different aspects of the telecommunication and broadcasting markets. In a
multiplatform environment, a merged regulator structured in alayered way is an effective way to guide the
electronic communication markets through the current transition phase. The ‘layeredness’ would mean a
division in ‘horizontal layers, like connections (infrastructure capacity), network (Internet protocol),
applications / services and content. A merged regulator also ensures greater responsiveness to the
developments in electronic communication markets by enabling awider vision of changes taking place and
having less vested interest in maintaining existing structures, instruments and procedures. A merged
regulator also implies a merged, or converged, policy framework which as well ensures that market and
technological developments are given more effective consideration.

For the implementation of spectrum allocation, the concept of layeredness might apply as follows. In
many countries spectrum allocation is undertaken by different agencies. Either one agency is charged with
covering the whole spectrum or two regulators divide the task, issuing two licences: alicence to operate a
carriage network (including spectrum) and a licence to operate broadcasting content service (content
regulator). “Under this scenario it should be possible to achieve the benefits of having one body
responsible for the planning and allocation of all spectrum, while accommodating special arrangements for

the allocation of broadcasting licenses if thisis desired”.**
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Another point could be made, that some regulatory challenges caused by convergence can be solved
by switching to ‘lighter’ regulatory arrangements, e.g. from regulatory to self regulatory supervision.

In general, the convergence of the two traditions of telecommunications and broadcasting policy as
described in Section 3, will not be easy. But it is crucia that both the broadcast and telecommunication
expertise of the two regulators is used seamlessly to develop adequate cross-media policies for a multi-
platform environment.

Must carry

Most OECD countries™ enforce some form of “must-carry” regulation. These rules were devised
during a period of scarcity of distribution networks and of networks. In most cases these rules are imposed
on networks carrying TV networks which the general public regards as “primary networks”.

As aresult of technological and market developments, such as digitalisation, distribution scarcity is
progressively giving way to abundance. Also, competition between infrastructures and platforms makes
consumers less dependent on a single infrastructure for a full package of television channels. As aresult of
increased competition, the chances are that in the future existing broadcast infrastructures will no longer
attract the same ‘significant’ numbers of viewers. If so, then there is less reason — and it will become less
fair —to oblige one specific infrastructure to carry alarge package of must carry channels.'®

Considering the burden on new platforms has to be limited, must carry should be limited to a
reasonable number of channels (especially public channels).

Possible new instruments that fit better in a multiplatform environment are “must offer” or “may
carry” rules. These forms of regulation oblige certain (public) channels to offer their content to platforms if
they ask for it. Governments have to assure that competition and the level playing field is not distorted too
much, for instance by keeping the amount of must offer channels small and by regulating the criteria under
which the channels are compensated for the must offer obligation.

If governments want to make sure that certain (public interest) content is available to the genera
public, the question is aso whether a must carry ruling is still the most efficient instrument to meet this
requirement. Technological developments have created new access systems and gateways such as
Conditional Access Systems (CAS), Electronic Programme Guides (EPG) and Application Programming
Interfaces (API). Especidly “must list” might be a better instrument to ensure the availability and
traceability of specific content in the future. Some countries like Australia and Belgium have already
imposed such rules.

The “must list” — instrument can also be used to meet objectives as plurality of voices, by ensuring
access to a wide range of programming. In the must list obligations special criteria for such content could
be added. This means that also the position of listings in electronic programme guides is important, as the
risk exists that public interest content can be buried at the bottom of listings.

Advertising quota and time frames
Most OECD member countries have defined quota regulation for the level of advertisements allowed
during a broadcast and/or during a 24 hour period. This is an effective way to protect consumers from an

advertisement overload during and between programmes. However, this is only effective when
broadcasting is used in its traditional linear, point-to-multipoint way.
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Transmission time and certainly watershed regulations are very difficult to enforce in a multiplatform
environment that is increasingly dominated by new technologies and services like PVRs, media centres and
video-on-demand. From some experts point of view, these developments reduce the effectiveness of time-
period related quota regulations. This could be an argument to adjust or reduce less effective and
unenforceable rules.

Technological developments reduce the effectiveness of spot advertising for advertisers. The
developments can even undermine the return of investment on the advertising dollar. New devices give
consumers far more control. For example, several brands of Persona Video Recorder (PVR) offer an
option allowing the user to skip advertisements easily on automatically recorded content.

Governments have to consider the fact that broadcasting markets are (by definition) dual markets
where the product is sold to the consumer and the attention of the consumer is resold to the advertiser.
Advertisements are ailmost the sole source of income for commercial broadcasters and in many cases an
important source of income for public service broadcasters.

But technological developments also enable new forms of commercial communication, such as virtual
inserts, product placements, interactive on line selling and banners during certain programmes. In order to
maintain a healthy basis for the business case in these dual markets, liberalisation of some advertisement
rules might be considered. Therefore, the question arises if specific rules for advertisements, such as aban
for product placement or split screen, do not prevent future business cases for innovative services.

Content quota

With the exception of the United States, al the countries covered in the Annex have national or
European production quotas for their broadcasters. Some of them combine this with requirements for
specific time frames. These quota and time frames have been devised when people who watched TV had a
limited choice of channels, and where many programmes were broadcast at a fixed date and time. Once
introduced into the market, devices such as PVRs and services as VOD and other on-demand or self-
controlled services significantly change TV viewing habits.

These new viewing habits do not mean that stimulating or ensuring the availability of specific types of
content should be discontinued. On the contrary, in a highly competitive and international market it is
important that certain types of content are easily available or findable. If traditional instruments such as
guotas may not be adapted to new platforms, policy makers could consider new instruments. During the
consultation for the EC Green Paper on convergence: Regulatory requirements with regard to the
production of European audiovisual content, many contributors stated that “ Content regquirements based on
broadcast time were rapidly becoming obsolete and that consideration should be given to mechanisms
based on investment requirements’.!” Technological solutions such as offering non-linear services for
specific types of content or production subsidies could be other solutions.

Public decency

Almost all countries have specific provisions in order to safeguard public decency on TV. As
timeframes are no longer adequate in meeting the goal of child protection, additional ways have to be
found.

Technologica developments enable governments to create new means to protect public decency. For
instance, they could co-operate with industries to develop hard- and/or software filters to protect public
decency or to enable parents to ‘manage’ public decency in their homes. Two countries are applying V-
chip technology already, but also PIN protected channels, eectronic warning systems for violent or
offensive content on EPGs are feasible.
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The convergence of Internet and traditional TV may require special attention when it comes to the
protection of public decency. This is because when bringing these two media together it becomes far more
likely than before that people are (accidentally) confronted with indecent or harmful content, e.g. via non-
linear services or foreign websites. It should be considered that the enforcement of general law with regard
to all AV-content may be a sufficient way to deal with this devel opment.

Final comment: emerging issues

A final remark needs to be made on some emerging issues regarding AV-content distribution in a
multi-platform environment that CISP might look into.

In a multiplatform and full IP environment a situation may arise when audiovisual services can
become a totally new and dynamic field with P2P exchange of AV content, created by individuas,
broadcasters and other entities. Content producers could be able to cater directly to all new markets without
intermediates/gatekeepers; and all new content could be available on several devices and networks. This
requires an environment where the new network owners provide equal access under equal conditions with
no extra access barriers. This requires a network neutral policy approach.

Access in the new niche media may mean access to the network as well as access to content. Once the
content is produced, it can be copied and distributed by anyone at no additional cost. This requires a policy
approach which opens up markets to new players and innovations and guards against anti-competitive
behaviour and the exercise of other forms of market power. Thereis aneed for stimulating interoperability
between different devices and different platforms such as between CAS.
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NOTES

The European Union took up the policy challenges at the first signs of convergence. In 1997 the EU
published a Green Paper: On the convergence of the telecommunications, media and information
technology sectors, and the implications for regulation towards an information society approach. Already
in this paper it has been argued “any horizontal approach should reflect the technological redlity of the
possibility of any network carrying any service and therefore confine the development of a horizontal
approach to issues affecting the underlying infrastructure” (Green Paper on convergence, 1997).

OECD Communications Outlook 2005, pp. 202-203, table 7.2. and table 7.6 (p. 222) for the number of
DTV households.

See OECD ICT Key Indicators, ‘Broadband subscribers per 100 inhabitants in OECD countries
Last updated on 11 April 2006. The overall broadband penetration in the OECD countries grew from
3.83 % in 2001 to 13.6 % in 2005.

This term was coined by Jirgen Habermas in Strukturwandel der Offentlichkeit (1962) / The structural
transformation of the public sphere: an inquiry into a category of Bourgeois culture, Cambridge Mass.,
MIT Press, 1989. For an in-depth discussion see Webster, 2002.

Graham Murdock, ‘Building the Digital Commons: public broadcasting in the age of the Internet. The 2004
Spry Memorial Lecture’ (http://www.com.umontreal .ca/spry/spry-e.html).

The implications of  convergence for  regulation of  electronic  communications,
DSTI/ICCP/TISP(2003)5/FINAL, p.3.

http://ec.europa.eu/comm/avpolicy/docs/reg/modernisation/proposal  2005/com2005-646-final -
en.pdf

The draft report (added as an annex to this paper): Convergence and broadcasting regulation in 13 OECD
countries. Advertising, language, national and EU production quota, protection of minors, public decency,
must-carry, TNO, Delft March 3 2006.

See footnotes to Table 13 from: Telecommunication regulatory institutional structures and responsibilities,
OECD paper DSTI/ICCP/TISP(2005)6/FINAL and the annex to this paper (Convergence and broadcasting
regulation in 13 OECD countries. Advertising, language, national and EU production quota, protection of
minors, public decency, must-carry, TNO, Delft March 3 2006).

In the near future, a new standard must-carry rule with respect to the digital cable network will apply to all
nationwide private broadcasters with regional windows.

Carriage of public service content on satellite and cable platforms is determined by other arrangements.
Provisions regarding product placement and/or forms of sponsorship have not been covered in this paper.
“Articulation of traditional and Internet TV”, A. Henten and R. Tadayoni, (2002).

The implications of convergence for regulation of electronic communications, OECD paper
DSTI/ICCP/TISP/(2003)5/FINAL.

Considerations on must carry, quota on rules on public decency are based on information contained in the
Annex for 13 OECD countries.

“Analysts also point to the increased number of paths into a household for video and argue that imposing
must carry restrictions only on cable networks and telecommunication firms will create an unfair situation”
(see DSTI/ICCP/TISP(2005)12/FINAL, p. 29).

European Commission, 1999, URL.:
http://europa.eu.int/| SPO/convergencegp/com(99) 108/com(99) 108enfinal .html.
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ANNEX

This Annex provides abasic overview of broadcast regulationin 13 OECD countries.

These countries are:

* Austrdia

* Belgium/Flanders
« Canada

e France

*  Germany

e tay

e Japan

*  Norway

e Portugal

»  Switzerland

*  The Netherlands
*  TheUnited Kingdom
*  TheUnited States

The data in this report were compiled by TNO for the Dutch Ministry of Economic Affairs,
Directorate Genera for Energy and Telecommunications between December 2005 and April 2006 as well
as for the OECD Secretariat that will use the datafor a paper on media regulation and convergence.

The report includes a summary of regulations on the following issues:

5. Must-carry and must-offer.

6. Advertising quota & separation of programmes and advertising.

7. National and original production gquota.

8. Language quota.

9. Public decency rules.

How toread the data?

In interpreting and using these data the following should be considered:
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Per country we provide a three-column overview. The first column lists the kind of regulation that is
considered. In the second column we indicate whether the data apply to Public Service Broadcasters (PSB),
Commercia Broadcasters, or both. The third column provides a summary of the regulations.

This report does not provide a comprehensive overview of all regulations concerning the five issues
under consideration. For each of them we have provided the main rules. Legislation and co-regulatory and
self-regulatory codes of practice often provide more detail .

We have based our information as much as possible on the original texts of media and telecom laws
and codes of practice (co- and self-regulation). In some cases (Japan and Norway) we relied on English
tranglations of these laws as provided on the websites of the regulator. We included as far as possible the
most recent amendments or decrees that were available. For additional information we aso consulted a
number of other sources, such as overviews of the European Commission, the European Audiovisua
Observatory or research issued by the European Commission. These sources are mentioned in the report.

The data were sent to contact persons at Ministries and/or regulatory bodies for afina check on their
accuracy. We received positive confirmations and some minor corrections for Belgium, Canada, Germany,
Norway, Japan, Portugal, Switzerland and the United States. The remaining contact persons promised to
respond, but failed to do so before the deadline.

For each country we have mentioned in an opening section the relevant laws and decrees that contain
regul ations concerning the issues dealt with in this report as well as the main regulatory bodies.

Some issues are not laid down in laws but are regulated through self- and/or co-regulatory measures.
If codes of practice or other rules apply, we have indicated this and we have included the main points
addressed in these codes in our overview. We aso indicate when the law stipulates that co- and/or self-
regul atory measures are required and/or mandatory.

For EU Member States, all issues under consideration, apart from the must-carry regulations and EPG
regulations, are derived from the EC Directive Television Without Frontiers (TWF). The European
Framework for Electronic Communication Networks stipulates under what conditions regulators may
impose must-carry obligations on providers of electronic communication networks. In the appendix we
briefly list the main provisions in the TWF Directive as well as articles 31, 43, and 44 of the Framework
concerning must-carry obligations of the USD Directive.

In the overviews per country we have indicated when EU regulation applies. We have not duplicated
the EU provisions when they were literaly transposed in the national law. We have however incorporated
remarkable additional regulations and/or different wordings of the regulations.

The TWF Directive contains definitions and minimum requirements that Member States have to
implement in national legidation. Member States may lay down more detailed or stricter rules for
broadcasters under their jurisdiction. This has resulted in considerable variation between EU Member
States concerning content regulations and restrictions placed on advertisements. Member countries also
have different definitions of broadcasting resulting in differences concerning the type of audiovisua
content to which the rules apply. The recent EC proposals for a review of the TWF attempt to harmonize
definitions of broadcasting, thereby providing more legal certainty to stakeholders and contributing to
more uniform regulations within the European internal market. However, at present, broadcasting services
gtill have to comply with the rules of the current TWF Directive. It will be some time before a fina
decision on the revision of the TWF Directive is taken and before Member States incorporate the changes
in their national media laws.
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Must-carry obligations were originaly included in legislation to guarantee that (privatised) network
operators would carry channels considered to be of public interest on their networks. This was especially
relevant for analogue networks with limited and usually scarce capacity. Increasing availability of
bandwidth in digital networks and increasing competition between networks have raised the question of the
extent to which must-carry provisions are still relevant. However, as scarcity is not merely a matter of
technical availability but also an economic issue, some governments have kept must-carry obligations in
place. The result of increasing availability of network capacity is an ongoing debate as to whether must-
carry obligations apply to analogue networks only, or also to digital networks. As the provisions originate
in an erawhere the distinction was not yet considered, laws often do no make this explicit. In the overview
in this chapter we have reproduced the original wording of the legal documents and only added ‘ analogue’
or ‘digital’ if this specification was also explicitly made in the relevant national laws.

In the section on EPGs and ‘must-list’ obligations we have only addressed specific obligations
concerning must-list provisions. Must-list provisions oblige service and/or network providers that also
offer an EPG to list particular programmes and grant specified (usualy public service) broadcasters a place
of due prominence on their EPGs. We have not included access provisions regulated by
Telecommunications legisiation.?

In the 13 countries incorporated in this report, ‘must-list’ provisions only apply to public broadcasters
(in EU countries) or the main television networks (in the US). The broadcast channels concerned are in
most cases also carried by the network provider that offers the EPG. It would not make much sense to list
channels that cannot be received by end-usersin an EPG. Thisis not automatically implied however.

The EU electronic communications regulatory framework offers national regulators the possibility to impose access obligations on
network providers for APIs and EPGs (Framework Directive 2002/21/EC, articles 6, 7, and 9-13, http://europaeu.int/eur-
lex/pri/en/oj/dat/2002/I_108/1_10820020424en00330050.pdf). EU Member States are obliged to incorporate this framework in their
national legislation.

See also the Access Directive (Directive 2002/19/EC, http://europa.eu.int/eur-
lex/pri/en/oj/dat/2002/1_108/l_10820020424en00070020.pdf)
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APPENDIX EUROPEAN UNION LEGISLATION

Relevant EU legidation:

B Directive 97/36/EC of the European Parliament and of the Council of 30 June 1997 amending Council
Directive 89/552/EEC on the co-ordination of certain provisions laid down by law, regulation or
administrative action in Member States concerning the pursuit of television broadcasting activities (the
Television Without Frontiers Directive or TWF Directive):

http: //europa.eu.int/eur-lex/lex/LexUri Serv/LexUriServ.do?uri= CELEX: 31989L0552: EN: HTML

http: //eur opa.eu.int/smartapi/cgi/sga_doc?smartapi! celexapi! prod! CELEXnumdoc& |g=EN& numdoc=319

97L.0036& model=guicheti

Commission interpretative Communication on certain Aspects of the Provisions on televised Advertising
in the ‘Television without Frontiers Directive, published in the Official Journa of the European
Commission, 2004/C/102/2 of 28 April 2004.

This interpretative communication became necessary to provide an answer to the guestion how the relevant
provisions of the Television Without Frontiers Directive apply to new advertising techniques — more
uniform definition of the hourly and daily amount of advertising.

B Directive 2002/22/EC of the European Parliament and of the Council of 7 March 2002 on universal
service and users' rights relating to electronic communications networks and services (the Universal
Service Directive): europa.eu.int/.../new_rf/documents/| 10820020424en00510077.pdf

Other European reference texts mentioned in national acts:
- The European Convention on Human Rights.
- The Prague (1994) and Cracow (2000) Resolutions on mass media policy of the European Council .

Summary of provisons made by the ‘Televison Without Frontier’ Directive with regard to content

N.B. A number of Member States chose to lay down stricter rules than those stipulated by the ‘ Television
without Frontier’ Directive.

B Protection of minorsand public order

Programmes which might seriously impair the physical, mental or moral development of minors are
prohibited, in particular programmes that involve pornography or gratuitous violence. Those which might
simply be harmful to minors, where they are not encrypted, must be preceded by an acoustic warning or
made clearly identifiable throughout their duration by means of avisua symbol.

Broadcasts must not contain any incitement to hatred on grounds of race, sex, religion or nationality.

B European, independent and recent productions

Where practicable and by appropriate means, broadcasts forming part of a national network must ensure
that:

- European productions account for over 50% of the transmission hours of each broadcaster,

- European independent productions account for at least 10% of transmission hours; of these, an *adequate
proportion” must be works transmitted within five years of production.
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Excluded are:

a) The time appointed to news, sports events, games, advertising and tel etext services or teleshopping.
b) Broadcasters that serve alocal or regiona audience, and do not form part of a nationa network.

B TV advertising

The proportion of transmission time devoted to teleshopping spots, advertising spots and other forms of
advertising, with the exception of teleshopping windows, (including self-promotion and excluding public
service messages and charity appeals) shall not exceed 20% of any given clock hour.

The transmission time for advertising spots shall not exceed 15 % of the daily transmission time.

Provisons made by the ‘Universal Service Directive’ Directive with regard to ‘Must carry’
obligations (excer pt) (part of the electronic communicationsregulatory framework:

http: //eur opa.eu.int/smartapi/cgi/sga_doc?smartapi! celexapi! prod! CELEXnumdocé& |g= EN& numdoc=320
02L.0022& model = guichett

Article 31, ‘Must carry’ obligations

1. Member States may impose reasonable ‘must carry’ obligations, for the transmission of specified radio
and televison broadcast channels and services, on undertakings under their jurisdiction providing
€electronic communications networks used for the distribution of radio or television broadcasts to the public
where a significant number of end-users of such networks use them as their principal means to receive
radio and television broadcasts. Such obligations shall only be imposed where they are necessary to meet
clearly defined general interest objectives and shall be proportionate and transparent. The obligations shall
be subject to periodical review.

2. Neither paragraph 1 of this Article nor Article 3(2) of Directive 2002/19/EC (Access Directive) shall
pregjudice the ability of Member States to determine appropriate remuneration, if any, in respect of
measures taken in accordance with this Article while ensuring that, in similar circumstances, there is no
discrimination in the treatment of undertakings providing electronic communications networks. Where
remuneration is provided for, Member States shall ensure that it is applied in a proportionate and
transparent manner.

Article43

Currently, Member States impose certain ‘must carry’ obligations on networks for the distribution of radio
or television broadcasts to the public. Member States should be able to lay down proportionate obligations
on undertakings under their jurisdiction, in the interest of legitimate public policy considerations, but such
obligations should only be imposed where they are necessary to meet general interest objectives clearly
defined by Member States in conformity with Community law and should be proportionate, transparent
and subject to periodical review. ‘Must carry’ obligations imposed by Member States should be
reasonable, that is they should be proportionate and transparent in the light of clearly defined genera
interest objectives, and could, where appropriate, entail a provision for proportionate remuneration. Such
‘must carry’ obligations may include the transmission of services specifically designed to enable
appropriate access by disabled users.

Article44

Networks used for the distribution of radio or television broadcasts to the public include cable, satellite and
terrestrial broadcasting networks. They might also include other networks to the extent that a significant
number of end-users use such networks as their principal meansto receive radio and television broadcasts.
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