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Chapter 1

Introduction

J-H. Crijns, M.]. Dubelaar & K.M. Pitcher

1.1 Background, purpose and research questions

One of the more far-reaching investigative tools in criminal cases is the instrument of collaboration with
justice, the measure by which undertakings are made to otherwise unwilling ‘offender witnesses’, i.c.
witnesses who themselves are suspected or who have been found guilty of committing a criminal offence,
in order to persuade them to cooperate with the authorities, by giving (incriminating) evidence in the
prosecution of others.! While the instrument is generally viewed as a useful tool for penetrating the higher
echelons of a criminal organization, it is not uncontroversial, entailing as it does the promise of ‘benefits’
to persons who themselves are suspected of, or who have been found guilty of, committing a criminal
offence, thereby posing a risk to the reliability of the testimony as well as to the integrity of the
proceedings and the criminal justice system more generally. This study aims to gain insight into the legal
avenues available for making undertakings to witnesses in exchange for their evidence in several countries
— the Netherlands, Germany, Italy and Canada? —, ultimately with a view to drawing lessons from the
comparative exercise for the Netherlands in particular.

The Netherlands has had a statutory provision since 2006 on collaboration with justice.?
However, since its introduction into the Code of Criminal Procedure, it has been applied in only a handful
of cases, while one of those cases in particular — Passage — has raised important and sometimes difficult
questions concerning the nature and applicability of the statutory provision. In July 2013 — six months
after passing judgment in the first instance in the Passage case* — the then (Dutch) Minister of Security and
Justice> sent a letter to the Lower House of Parliament® in which he indicated that in the context of
effectively combatting organized crime, he considered it necessary ‘to widen the scope for working with
members of the civilian population who themselves are — or have been — active in groups which are

subject to investigation, or who are in some way closely related to members of such groups’. The statutory

1 More is said about the term ‘collaboration with justice’ and the corresponding term ‘collaborator of justice’
below and in the following chapter, in further defining the subject of the research.

2 More is said about the selection of the countries in Section 1.4.

3 Undertakings to Witnesses in Criminal Cases Act of 12 May 2005, Bulletin of Acts and Decrees 2005, 254

and the Act of 12 May 2005 on amending the Code of Criminal Procedure in connection with failing to
make a witness statement after making undertakings to that effect, Bulletin of Acts and Decrees 2005 255.

4 See Amsterdam District Court 29 January 2013, ECLINL:RBAMS:2013:BZ0392. In June 2017, the
judgment on appeal was delivered (see Amsterdam Court of Appeal 29 June 2017,
ECLINNL:GHAMS:2017:2496). Sece for an in-depth examination of the two judgments Chapter 3.

5 As the title was then; it is now the Minister (and Ministry) of Justice and Security.

6 Letter from the Minister of Security and Justice dated 5 July 2013 about the civilian in criminal
investigations, Parliamentary Papers 11 2012/13, 29911 no. 83, p. 7.
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framework which currently applies to the instrument of collaboration with justice was felt to be too
restrictive, in the minister’s view. For these reasons he announced that a bill would be prepared ‘that
provides for a widening of the Public Prosecution Service’s [...] room to negotiate in order, in exceptional
situations, to be able to make greater undertakings than are now possible.” As an example the minister
referred to undertakings to reduce sentences by more than half, i.e. more than may currently be granted,
without this amounting to an undertaking of complete immunity from prosecution, or providing financial
compensation, which is currently forbidden. The minister also indicated that he wanted to make the
instrument of collaboration with justice available for more offences than is currently possible under the
statutory provisions, and for economic and financial crime and corruption, in particular. As part of the
current legislative process for modernising the Dutch Code of Criminal Procedure,” this topic is once
again up for consideration by the Dutch legislator. In drawing lessons from the comparative exercise for
the Netherlands, then, the more specific aim of this study is to provide input for the purpose of the
determination of whether or not to introduce a new statutory provision on collaboration with justice or to
refine the existing one.

In examining each of the four countries, it will be considered how the instrument has been legally
framed, along with how it is applied in practice, and what kinds of problems and public debate that has
engendered. Accordingly, this study is not only concerned with ‘the law in the books’, but also ‘the law in
action’, and this is reflected in the research questions (as well as the more general aim of the study, as set

out above). Thus, the main questions to be answered in this study are as follows.

a) How is the instrument of collaboration with justice (hereafter: ‘the instrument’) regulated in each
of the countries under examination?

b) How is the instrument applied in practice in each of the countries under examination, and what
are the experiences and results achieved in this regard?

) How does the relevant law and practice in Germany, Italy and Canada compare to that in the

Netherlands?

The above list can be subdivided into the following research questions, which fall into three main

categories, reflecting the aforementioned ‘law and practice’ approach.

Legal framework

1 What types of undertakings are provided for?

2 In respect of which offences is it possible to use the instrument?
3. What is the legal basis for (using) the instrument?

4 How did the rules on collaboration with justice come about?

7 See for more details the website of the government: https://www.government.nl/topics/modernisation-
code-of-criminalprocedure.

8 More is said about the comparative law and ‘law and practice’ approach in Section 1.3.
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5. Who holds authority to make use of the instrument and where does the responsibility lie in this
regard?
6. How does the instrument relate to other measures whereby private individuals provide

information for the purposes of criminal investigation and/or prosecution?

7. How does the instrument relate to the phenomenon of witness protection?

Practice

8. What types of undertaking are used in practice?

9. How often and on the basis of which considerations is the instrument used or not used?

10. What have the positive and negative experiences been in practice with the instrument and the

legal framework in this regard?

11. What results have been achieved by use of the instrument in individual cases?

12. Which factors contribute to the successful use of the instrument and which form obstacles in this
regard?

13. In general, do the rules on collaboration with justice achieve their objective?

Scrutiny, transparency and debate

14. To what extent is the use of the instrument subject to scrutiny by a judicial or other authority?
15. In how far is the instrument itself and the use thereof in individual cases publicly transparent?
16. To what extent is there debate or discussion regarding the use of the instrument? On which

aspects of the instrument is the debate focused?
17. In how far and in what regard has scrutiny, transparency and debate led to changes in the

regulation of the instrument?

Conclusion

18. In which respects do the law and practice in Germany, Italy and Canada correspond to that in the
Netherlands, and in which respects do they differ?

19. Which lessons can be drawn from the comparative exercise for the Dutch regulation of, and

practice with respect to, the instrument?

More is said about the structure of the report below, but for now it may be noted that sub-questions 1 to
17 form the basis for each of the country reports, as set out in Chapters 3 to 6, while sub-questions 18 and

19 form the basis for Chapters 7 and 8, respectively.

1.2 Scope
As stated above, this study is concerned with the instrument of collaboration with justice, i.e. of providing

undertakings to individuals who themselves are suspected or who have been found guilty of committing a
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criminal offence, in exchange for their (incriminating) evidence in the prosecution of others.” This
instrument should be distinguished from ofher instruments whereby private individuals provide
information for the purposes of criminal investigation and prosecution, examples of which are the
informer and the infiltrator. While this study is not concerned with the latter instruments as such, given
their close relationship with the instrument under consideration and, correspondingly, the potential for
‘overlap’ in practice, they are considered in this study, if only in order to further delineate the instrument
of collaboration with justice and/or problematize its definition. More is said about the relationship
between the instrument of collaboration with justice and the other instruments referred to above in
Chapter 2, in further defining the subject of the research.

Nor is this a study about the protective measures afforded to persons who cooperate with the
authorities in the investigation and/or prosecution of others as such, an issue that is cleatly related to the
instrument under consideration. Nevertheless, precisely due to this (close) relationship and the potentially
problematic nature thereof (about which more will be said in the country report for the Netherlands in
particular, as well as in the comparative analysis), the issue of witness protection cannot be excluded from
this study.

Also important to note here is that while this study adopts a ‘law and practice’ approach to the
topic under consideration, and in it, consideration is given to whether or not the rules on collaboration
with justice achieve their objective(s), this study is not (nor is it meant to be) an evaluation of the
legislation for any of the countries compared, in the sense of an evidence-based assessment made by the
researchers themselves of how well the legislation in the different countries is achieving its objective(s).
The answers to the aforementioned questions on frequency, results and success are based on desk

research (into pre-existing sources in the different countries) and interviews only. !0

1.3 Research methods
As stated above, this is a comparative law study in which the law and practice of several countries are
examined and compared with one another. Before describing the more specific research methods adopted
in order to implement this approach, it is worth saying something about the nature and importance of
comparative law analysis, and of a ‘law and practice’ approach, more generally.

Comparative law has long been an important instrument for proposed amendments to the
legislation; it provides examples which could be followed or rather which should not be followed, an
overview of alternatives and heuristic arguments which can be used later by the legislature for developing

a sound legislative bill.!! More generally, it should be noted that comparative criminal procedure is a

K This definition largely corresponds with the definition given by Janssen in his thesis on this subject, but has
been slightly more broadly formulated for the purpose of the comparative law study. See Janssen 2013, p.
17.

10 More is said about the research methods in Section 1.3.

1 Nijboer 1994, p. 11.
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widely recognized metric or parameter in the Dutch scholarship,!? as it is in many other countries. While
states are not bound by the law and practice of another state as such and comparative analysis should not
result in ‘strong value judgements’, it does provide a tool by which to establish whether certain rules and
practices adopted in a given state ‘make sense’, in terms of cogency, coherence and consistency.!3
Correspondingly, the law and practice of another state may provide inspiration and guidance to the state
in question, in the application of its own law.!# In light of the purpose of the tool — establishing whether
certain rules and practices ‘make sense’ — it is important, in embarking on a comparative exercise, to be
mindful of the fundamental and idiosyncratic features of each of the jurisdictions under consideration,
including legal tradition, and also of the stage of development of the law and practice in each jurisdiction
at the time of comparison. In this regard it bears observing that what is problematic in one jurisdiction
need not be problematic (to the same extent) in another; this may be due to the fundamental features of,
or the state of development of the law and practice in, the jurisdiction(s) in question, and this warrants
caution in secking to draw lessons from the law and practice of other jurisdictions.

Regarding the ‘law and practice’ approach, it should be noted that, before amending legislation, it
is useful to gain insight into potential problems and pitfalls in practice. Such problems may be due to
lacunae, shortcomings or limitations in the existing statutory provisions, i.e. the law, but could equally well
be related to other factors (such as available capacity, knowledge of the instrument among practitioners
and the crime rate in the jurisdiction in question). Accordingly, in studying the practice and considering
such questions as how the rules on collaboration with justice are applied in practice, how often the
instrument on collaboration with justice is used, and also what factors contribute to the successful use of
the instrument and what factors form obstacles in this regard, the aim is to provide input for the purpose
of the determination of whether or not to introduce a new statutory provision or amend the current one.
In this regard it is especially useful to know how other jurisdictions deal (or have dealt) with certain
problems and what is being done to achieve optimal results.

The approach outlined above was implemented in the form of a number of specific research

methods, which are set out below.

13.1 Desk research

To determine the legal framework and how it was arrived at, an analysis was carried out in the form of
desk research of the relevant legislation and regulations, the literature on the topic and the policy
documents and parliamentary documentation available for each of the countries included in the study.
Case law research was also carried out to determine where there may be any problems in the statutory
provisions and to what extent the jurisprudence further regulates the instrument of collaboration with
justice. The case law research was also aimed at identifying any problems in practice with the use of the

instrument in the countries compared. It was also attempted — insofar as possible — to gain insight into

12 Van Boom en Van Gestel 2015.
13 Vasiliev et al. 2013, p. 28.
14 Siems 2014, p. 3.
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how often the instrument is used and what variations there may be in the undertakings given. A
complication in this regard was that not all the relevant jurisprudence is published in all the countries

concerned.

132 Interviews

For the purpose of this study interviews were also conducted in all the countries concerned. These
interviews focused on: 1) determining the common methods in practice insofar as these are not clearly
described in public or other documents; 2) providing insight into how often the instrument is used; 3)
highlighting the problems encountered and successes achieved, and; 4) creating an inventory of the views
held and perceived needs in the practice with regard to the use of the instrument. Semi-structured
interviews were conducted with various practitioners in the field including public prosecutors, police
officers, judges and defence lawyers. A questionnaire drawn up by the Dutch researchers was used for the
interviews in all the countries compared, with some modifications tailored to the situation in that country.
There was consultation between all the partners about the set up of the empirical study as well as the
benefits and drawbacks of such an approach. It was attempted as far as possible in the method to take a
uniform approach in terms of conducting the interviews and reporting on them. All the interviews were
carried out by experienced researchers. The various country reports provide further details about how the
study was carried out and the people spoken to for that purpose, although it may be noted here that in all
countries, the interviews were conducted in the period between September 2016 and March 2017. Also
important to note here is that the empirical study in the Netherlands was the most comprehensive,
because only a detailed and balanced picture of the situation in practice, along with the prevailing views
and perceptions there, may provide the foundations on which the legislature can base its decisions, should

it come to that.

133 Focus group

For the Netherlands a focus group was also organized in which representatives of the various professional
groups were brought together to reflect on the results of the study in the Netherlands and the countries
compared. This offered an opportunity, on the one hand, to validate and probe more deeply into the
perceptions surrounding the instrument of collaboration with justice in Dutch practice and, on the other
hand, to examine how representatives of various professional groups view the legislation and the methods

used in the countries compared. That focus group took place in March 2017.

1.4 Selection of the countries and partners

Given that the bill promised by the minister in 2013 aims to wzden the scope for using the instrument of
collaboration with justice, in selecting countries for the purpose of the comparative exercise, the logical
solution was to consider countries where the possibility of making undertakings to witnesses appears at

first glance to be greater than in the Netherlands. This is the case in all three of the countries selected.
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In Germany, there is the option of imposing no sentence in certain cases, the instrument can be
used for a wide range of offences and there are several ‘Kronzenge’ regulations specifically aimed at certain
offences. In Canada the competence to make undertakings is not statutorily underpinned, but regulated by
an internal guideline of the Public Prosecution Service, in which the availability of the instrument is not
limited to certain offences and which provides for a broad range of undertakings, which, moreover, are
not listed exhaustively. While in Italy the range of offences in respect of which benefits may be provided
and the range of benefits on offer are comparable to those in the Netherlands, there, the process by which
an individual becomes a collaborator of justice is less strictly regulated than in the Netherlands, and the
instrument has been used more frequently.!>

Regarding this selection critetion, it should be noted that only examining jurisdictions that adopt,
or appear to adopt, a (more) liberal approach to the institution of collaboration with justice in exchange
for their evidence may give rise to the perception that such an approach is the norm. It is beyond the
scope of this research to provide an overview of which jurisdictions provide for an instrument of
collaboration with justice (and, within this category, which provide for a (more) liberal approach thereto
and which for a (more) restrictive approach) and which do not;!¢ suffice to say that we accept that a
(more) liberal approach to the institution is not necessarily the norm, and that we are well aware of the
legal, moral and practical considerations that may lead a jurisdiction to reject the institution altogether, or
to adopt a (more) restrictive approach thereto.!” It is also worth emphasizing that although the research
does not include jurisdictions that have rejected the institution of collaboration with justice altogether, or
who have adopted, or purport to adopt, a (more) restrictive approach thereto, the comparison is
nevertheless a worthwhile one, and one which is justified on the basis of the ability of the jurisdictions
selected to ‘teach us something’.!® Indeed, the jurisdictions selected might tell us something about the
successes and pitfalls of a (more) liberal approach to the institution, and about what is required by way of
regulation in order to achieve successful results or to avoid pitfalls in this regard. In this regard it may be
noted that the law and practice of such jurisdictions, and the theoretical accounts and critical discussions
thereof in the scholarship, provide a rich source of reference material for the comparative exercise to be
undertaken in Chapter 7.

The more liberal nature of the approach to the instrument of collaboration with justice was not
the only criterion used to select jurisdictions for the purpose of the assessment of the Dutch law and
practice in this regard. Thus, the decision to include Germany was also based on the similarities between
the Dutch and German legal systems, the socio-economic context and (as far as is known) the nature and
scale of crime, while Canada was also selected on the basis that it is comparable to the Netherlands in

terms of the nature and scale of serious crime and policy. The decision to include Italy was also based on

15 Admittedly, though, the primary reason for including Italy in the comparative exercise was its extensive
experience with the instrument, as explained below.

16 See for an overview of fifteen countries within the European Union Tak 2000, although this may be
outdated in some respects.

17 See in this regard Sections 2.3 and 2.4, where the benefits and risks of the instrument are set out.

18 See Oderkerk 2001, p. 313.
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its extensive experience with the instrument of collaboration with justice, primarily in combatting the
Mafia.

A further selection criterion relates to the character of Dutch criminal procedure. Although Dutch
criminal procedural system is predominantly inquisitorial in nature (as apparent from, among other things,
the emphasis that is placed on the pre-trial phase of criminal proceedings vis-a-vis the trial phase thereof,
and the continued commitment to the notion of substantive truth-finding (wateriéle waarheidsvinding)),
certain features thereof — for example, the ability of the accused to exercise certain procedural rights — are
more reflective of the adversarial procedural model. In light of the character of Dutch criminal procedure,
it would seem appropriate, in undertaking a comparative exercise for the purpose of drawing lessons for
Dutch law and practice, to have reference to both inquisitorial and adversarial procedural systems (bearing
in mind, of course, that there is no such thing as a purely inquisitorial or a purely adversarial system, as
Dutch criminal procedure itself demonstrates). With this in mind, Canada was selected on the basis that it
is representative of the adversarial procedural model, while Germany and Italy were selected on the basis
that they are representative of the inquisitorial procedural model.!?

As to the individual country reports, the report for Germany was drawn up by Professor Michael
Lindemann, professor of criminal law, criminal procedure and criminology at the University of Bielefeld
and Dr. Dave van Toor, researcher at the same university. The Italian country report was written by Dr.
Maria Laura Ferioli who, at the time of writing, was connected with the University of Bologna as a
researcher and Professor Michele Caianiello who works at the same university as professor of criminal law
and Buropean and International criminal procedure. The country report for Canada was drawn up by Dr.

Nikolai Kovalev, associate professor at Wilfrid Laurier University in Brantford, Ontario.

1.5 Structure of the report
The report comprises an introduction, a more detailed consideration of the instrument of collaboration
with justice as such (Chapter 2), four country reports (Chapters 3 to 6), a comparative law analysis
(Chapter 7) and a concluding analysis in which the findings from the Dutch practice and the comparative
law analysis are brought together, in an attempt to provide input for the determination of whether or not
to introduce a new statutory provision or to refine the existing framework in the Netherlands (Chapter 8).
In the chapter following the introduction, the instrument of collaboration with justice — the
subject of the research — is more fully defined and the benefits and risks associated with the use of
undertakings are further examined. In addition, the question of when the instrument may be considered to
be a success is addressed (also in light of such benefits and risks), and consideration is given to the
requirements set by the European Court of Human Rights (ECtHR) in relation to this type of evidence.

The country reports then cover the requirements that apply in the national legal systems.

19 However, as explained in the Italian country report in Chapter 5, Italian criminal procedure contains some
distinctly adversatial elements.
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The country reports are largely structured in the same way although the emphasis may be placed
in different areas and the problems which arise in practice may differ. Each of the country reports first
considers the development of the statutory provisions for the scheme. Various aspects of the scheme are
then further examined, followed by an examination of the practice.

The individual country reports make no comparison with the Netherlands. In other words, the
law and practice in the various countries were described entirely independently, without reference to the
Dutch situation. In Chapter 7, the law and practice of the various jurisdictions are compared, while in

Chapter 8 lessons are drawn from the comparative exercise for the Netherlands in particular.
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Chapter 2

Preliminary observations

J-H. Crijns, M.]. Dubelaar & K.M. Pitcher

2.1 Introduction

Before describing the law and practice in the various countries included in this study, this chapter will first
consider the instrument of undertakings to witnesses as such, to make clear what the use of this
instrument essentially boils down to and to enable the reader to consider the law and practice set out in
the various country reports against the backdrop of the benefits and risks generally associated with the
instrument. First a definition of what is meant by the instrument in the context of this study will be
provided, followed by a description of the purpose for which it may be used and the risks and objections
associated with that use. The definition of the instrument as set out in this chapter was also the starting
point for the comparative law analysis, in the sense that it was used in the various comparison countries to
further delineate the boundaries of the subject and scope of this study.! It was also decided to discuss the
goals, risks and objections associated with the use of the instrument together in this chapter (rather than
separately in each country report), given that to a large extent these are similar, on the understanding that
in any particular system some arguments may be given more weight or dominate the debate more than in
another, but that will be apparent from the individual country reports and the final comparative law
analysis. This chapter will also look at the question of when the use of the instrument of undertakings to
witnesses may be deemed a success and the viewpoints from which this question may be addressed.
Finally, brief consideration is given to the matter of how use of the instrument stands in relation to the
relevant jurisprudence of the ECtHR in terms of the right to a fair trial (Article 6 ECHR), bearing in mind
that the focus of this study is on Dutch law and the role of the Dutch authorities in the use of this

instrument.

2.2 The subject of the research further defined

This research focuses on the instrument of providing undertakings to offenders who are willing to give
evidence in the prosecution of others. Put differently, it is concerned with persons suspected of
committing a criminal offence or who have been convicted of one, who are willing to give evidence

against another person, in exchange for certain benefits, such as sentence reduction.

! The definition in § 2.2 was provided to the researchers in the various comparison countries in advance of
the study.
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In certain systems such persons are referred to as ‘crown witnesses’ (kroongetuigen or Krongengen).
Although the information provided by such persons consists of testimonial evidence, we chose not to use
the term ‘witness’ as the &gy term in this research. The first reason for this is that such persons are not
‘regular’ witnesses, in light of the undertaking provided by the authorities to such persons in exchange for
their testimony (about which more will be said below). Accordingly, in employing the term ‘witness’, there
will always be a need for some adjective or qualification in this regard, whereby it is not immediately clear
what that should be. The term ‘crown’ witness is problematic from a comparative perspective, since in
many systems, this term simply denotes a witness who is being called by the prosecution. The second
reason for not employing the term ‘witness’ is that the persons we are focussing on may appear as co-
accused in the same proceedings as the person against whom they are willing to give evidence, or may
have been involved in the crimes they are testifying about in some way (although this need not be the
case, as is the case in the Netherlands). As will be seen in Chapter 5, in Italy a distinction is drawn between
persons who bear knowledge of the offence in question because they were somehow involved (as an
accomplice) and provide testimony in that regard, and persons who bear knowledge of a criminal offence
simply because they had the misfortune to be present at the time or be the victim; there, the term ‘witness’
is employed in relation to the latter category only. The third and final reason for not employing ‘witness’
as the key term is that in certain jurisdictions the term ‘witness’ implies that evidence is given at trial, and
that only when evidence is given at trial, the information-provider will be considered to be a witness.
Although in most countries ‘collaborators of justice’ — the persons under examination in this report, about
which more is said below — will be required to testify at trial before their statement can be used as
evidence, this may not always be the case. Therefore this — the giving of evidence a7 #ia/ — is not a central
feature of the definition of collaboration with justice in this report.

For comparative reasons and for the sake of convenience we prefer the term ‘collaborators of
justice’. In our view, the term ‘collaborator of justice’ captures the ‘two-way’ or bilateral nature of the
relationship between such persons on the one hand and the authorities on the other: the person
concerned undertakes to make a formal witness statement in the prosecution of another which can, if
need be, tested at trial (in exchange for benefits), while the authorities undertake to provide certain
benefits to that person (in exchange for the evidence). Put differently, there are two ‘parties’ involved,
both of whom ‘undertake’ or promise to do something (subject to what is said below, at the end of this
section). Nevertheless, it is the undertaking provided by the authorities that makes a person willing to give
evidence in the prosecution of others more than ‘merely’ a witness, and which justifies this phenomenon’s
treatment as an autonomous subject of study; indeed, it is the undertaking by the authorities that makes
such a person — the witness — a ‘collaborator of justice’. Moreover, the term ‘collaborator of justice’, and,
by extension, the verb ‘collaboration (with justice)’, capture the witness’s (ultimate) submission to the
authorities. The terms ‘collaborator of justice’ and (correspondingly) ‘collaboration (with justice)’, then, are
convenient terms in the context of the current research, and, accordingly, will be employed throughout
(alongside the term ‘providing undertakings’, which will be used to refer to that which the authorities

undertake to do in the context of the collaboration in particular). It bears observing here that in the Italian

24



criminal justice system, the term ‘collaborator of justice’ has a slightly different — seemingly narrower —
meaning (as will be explained below, in further defining the subject of the research, as well as in the Italian
country report itself). To avoid any confusion in this regard, where it is the Italian measure that is being
referred to, the Italian term — collaborator di ginstizia — will be employed.

The subject of the current study, then, is the collaborator of justice: a petson suspected of
committing a criminal offence or who has been convicted of one, who is willing to make a formal witness
statement in the prosecution of another person (which can, if need be, be tested at trial), in exchange for
certain benefits. For the purpose of further defining the subject of this study, this definition may be
broken down into three elements (which serves to further delineate the scope of the research). The first
clement concerns the ‘capacity’ of the person willing to make a formal witness statement (in the
prosecution of another person in exchange for benefits). This study is only concerned with persons
suspected of a criminal offence, or who have been convicted of one. For the purposes of this research, the
criminal offence in question (of which the person willing to make a formal witness statement is suspected
or of which he or she has been convicted) need not be connected to the criminal offence of which the
other person now being prosecuted is suspected. The second element concerns the undertaking provided
by the person secking benefits. That person must be willing to make a formal witness statement in the
prosecution of another person, which can, if need be, be tested at trial. It is this element of the definition
of the subject of this study that sets the collaborator of justice apart from other information-providers,
such as the civilian informer or infiltrator. The purpose of the use of the latter category of information-
provider is to obtain, on a confidential and/or anonymous basis, ‘lead’ information, i.e. information to
further the investigation, rather than to obtain evidence for use at trial. The third element concerns the
undertaking provided by the authorities, i.c. the ‘benefits’ on offer. As stated, it is this element that makes
a person willing to make a formal witness statement in the prosecution of others more than ‘merely’ a
witness, and which justifies this phenomenon’s treatment as an autonomous subject of study. As to what
this may entail, for the purposes of this research, ‘benefits’ is to be defined broadly, to encompass not only
‘trial” benefits, such as sentence reduction, but also — for instance — measures of a more protective nature,
and for which a different authority may be responsible.

Finally, it bears emphasizing that to depict the relationship between the collaborator of justice and
the authorities as ‘two-way’ or bilateral in nature is not to suggest that that relationship — the collaboration
— involves negotiation. Put differently, while a feature of this relationship is that the two parties both
undertake to do something, what is undertaken will not necessarily be the result of a process of

negotiation.

2.3 Purposes and benefits of the measure
As implied by the foregoing, the essence of the instrument of collaboration with justice lies in the fact that
it offers an opportunity to obtain for the investigation and for use as evidence witness statements which

otherwise could not be obtained, or could only be obtained at great difficulty. While in most legal systems
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witnesses are in principle required to make a statement if they are called upon to do so, this only works if
in a particular case the authorities are aware of the fact that the witness has useful information. Moreover,
even where the authorities are indeed aware that such is the case, the obligation to make a statement
cannot always simply be enforced, particulatly in situations where the witness himself is also active in
criminal circles. For example, there may be legal barriers, particularly in the various rights by which a
witness may refuse to give evidence, the most important of which in this context is the right not to have
to incriminate oneself. More objective reasons, for example, an acute fear of reprisals, may also stand in
the way of being able to enforce the obligation upon the witness to make a statement.? In such cases —
which mainly occur in the context of the investigation and prosecution of organised crime — the
instrument of collaboration with justice may offer a solution, as a way of persuading the witness to make a
statement by offering one or more undertakings (and where applicable to relinquish his right to refuse to
give evidence).

At the same time the fact that a price must be paid for these statements in terms of consideration
means that use of the instrument will only be appropriate in cases where the statement would meet a
particular need, i.e. in cases where criminal offences would either not be cleared up or it would be difficult
to obtain a conviction without these statements. This too means that the instrument of collaboration with
justice is usually associated with cases of organised crime in which it is often difficult to obtain evidence
against suspects who move in the upper echelons of criminal organisations. It is also said that special
investigation techniques which go beyond systematic surveillance and telephone tapping are often
inadequate (these days) in these types of cases, not least because professional criminal organisations often
make use of advanced technology and counter strategies to protect themselves. If in such cases the
authorities can find a person who themselves is a member of the criminal organisation and who, in
exchange for certain benefits in his own criminal case, is willing to make a statement incriminating certain
key figures within the same organisation that are reliable and can be used as evidence, the instrument of
collaboration with justice can provide an effective means of combatting organised crime.

This does not mean however that the scope of the instrument has to remain limited to this;
potentially it could also be used as a tool in the investigation and prosecution of other, less serious types
of criminal offences. As the individual country reports show, the scope of application of the instrument in
the different countries also ranges widely. Nevertheless, it appears that in most of the countries included
in this study the instrument is mainly used in more serious criminal cases, not least because it is a far-
reaching investigation method and it is generally assumed that its use should be in reasonable proportion

to the purpose that it is intended to serve.

2 See § 3.2.2.1 for further details of the relationship between the duty to testify and the instrument of
undertakings to witnesses.
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2.4 Objections and risks

As mentioned in the introduction to this report, while the instrument has its purposes (as set out above),
there are also a number of objections and risks associated with it. Whereas the objections touch on the
legitimacy of the instrument itself, the risks relate to the instrument’s use, particularly its rash use, although
it bears observing that these categories are interrelated and therefore can only be separated to a certain
degree. These risks and objections will be briefly set out below without further discussion or evaluation
here;? the various country reports give further consideration to these risks and objections, as well as the
matter of the extent to which they have presented themselves in the jurisdiction concerned, and how they
are perceived and addressed in those jurisdictions. In this regard it should be noted that these risks and
objections were not considered to be so compelling in any of the countries concerned to abandon the
introduction or use of the instrument.* No sweeping conclusions may be drawn from this fact however,
given that the selection of the comparison countries included in this study was specifically based on
jurisdictions which at first sight appeared to offer greater opportunities for the use of the instrument than
currently exists in the Netherlands. The fact that none of the countries included in this study has halted
the introduction and use of the instrument of collaboration with justice in view of the attendant risks and
objections in itself says little about how these risks and objections are perceived in other jurisdictions.> It
will also be apparent from the various country reports that — notwithstanding the decision to adopt the
instrument — the risks associated with and objections to the use of the instrument outlined below do or
have certainly played a role (at the time of its introduction) in the jurisdictions included in this study.

The objections to the instrument itself are fairly fundamental in nature. It is argued, for example,
that as a result of making agreements with criminal or other witnesses the authorities are lowering
themselves to the same level as those they aim to combat. In that sense the instrument of collaboration
with justice is argued to put the integrity of the authorities directly at stake. In the literature reference is
also made to the conflict with the proportionality principle and by extension, the equality principle, which
could arise when — in the context of his own criminal case — a suspect receives a lighter sentence as a
result of having made a statement while acting in the capacity of witness in someone else’s case: does the
accused then receive the sentence he deserves based on the seriousness of the criminal offence?® In this
context reference is also made to the position of the victim of the crime which the witness himself is guilty
of, when the victim then sees that a lower (or much lower) sentence is handed down than would normally

be the case given the seriousness of the offence.

3 The following overview of risks and objections is based mainly on the academic literature on the instrument
of collaboration with justice. For an overview of the risks and objections to the instrument based on the
Dutch literature, see Crijns 2010, pp. 119-124. For the risks and objections to the instrument found in the
international literature, see also Tak 1997, Menza 1999 and Fyfe & Sheptycki 2005, p. 29-32.

4 In this context see also § 1.4.

5 The Scandinavian countries in particular, appear to be relatively more reluctant about the instrument of
collaboration with justice. See with regard to Denmark, Finland and Sweden Tak 2000, p. 106-107, p. 328-
329 and p. 804, although this may be outdated in some respects.

6 See § 4.4, for example, in the German country report.
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In the literature also reference is made to the main risks involved, which may be expected to
become more acute as the instrument is used more widely. The most significant risk associated with the
instrument of collaboration with justice — as will be clear from the legislative history, literature and
jurisprudence in the various jurisdictions concerned and which also receives the most attention — relates to
the issue of reliability; the undertakings which may be offered could have an adverse impact on the
truthfulness of the statements made by the witness. This is because the witness has an interest in satisfying
the authorities by making an incriminating statement in order to claim the undertakings offered to him.
He may also have a certain interest in minimizing his own share in the criminal offences on which he is
making a statement, in order to (or continue to) present himself as an attractive partner for the authorities.

It is also pointed out in the literature that by making undertakings to a witness the authorities risk
becoming far too dependent on that witness, with all the attendant consequences in terms of being able to
control the criminal proceedings. This objection was specifically highlighted in the Dutch context, partly
owing to the events which took place during the Passage case which suffered serious delays in the first
instance proceedings due to the uncooperative attitude of the witness to whom undertakings had been
made.” In addition, reference is often made to the risks to the witness himself: he cannot expect any
sympathy from the criminal circles against whom he will be testifying not only because he is collaborating
with the authorities but also because he will generally be obtaining certain advantages for himself. As
repeatedly came to the fore in this study, the use of the instrument of collaboration with justice therefore
is almost always associated with the need to take protection measures for the witness, which — quite apart
from the constant threat itself — can have a major impact on the wellbeing of the witness. On the other
hand, by entering into an agreement with the witness the authorities are accepting a long-term
responsibility for his safety, which requires maintaining a witness protection system that operates
flawlessly. This creates a situation which demands a lot of both the witness and the authorities. Finally, in
line with the foregoing, it has also been pointed out that the use of undertakings to witnesses could lead to
turmoil in criminal circles which in turn could lead to a hardening of that world. To put it another way:
there is concern that if it is made too attractive for those involved in criminal organisations to talk to the
authorities then those organisations will do whatever it takes to prevent current and former members
from talking to the authorities, through the use of lethal force if necessary. In that sense a system of
undertakings to witnesses which is too generous could incite violence in the underworld.®

When the various legal frameworks concerning the instrument of undertakings to witnesses in the
separate jurisdictions are looked at more closely, there are other risks and objections that can be identified
in addition to those mentioned here. However these are more closely related to the way in which the
instrument is regulated in a particular jurisdiction than the instrument itself and for that reason have not
been discussed here. These and the specific risks and objections pertaining to a particular jurisdiction are

discussed in the individual country reports.

7 See § 3.5.5.2 for further details.
8 This objection was specifically raised by a number of respondents in the empirical study conducted in the
Netherlands. See chapter 3 for further details.
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2.5 Success in the use of the instrument

Although the purpose of the present study was not to evaluate the legal framework in place or the use of
undertakings to witnesses in the jurisdictions included in this study by undertaking an independent
investigation of the efficacy of the instrument and its associated regulations, the research questions posed
did lead to a certain degree of reflection in each of the countries concerned on how successful the use of
undertakings to witnesses has been.” In view of the purpose of this study — drawing lessons for the
Netherlands from the way in which various other jurisdictions deal with undertakings to witnesses — it was
only natural to consider whether and to what extent the legislation and the use of undertakings to
witnesses works in practice in each of the various countries. The following section provides an overall
reflection on the question of success, which is then further built upon in the various country reports, the
comparative law analysis and the concluding observations.

Based on the idea that collaboration with justice can be viewed as an instrument which serves a
specific purpose, ie. helping to combat organised and other forms of crime,!® when considering the
success of the instrument and its underlying legal framework the first logical step is to consider the extent
to which the intended goal has actually been achieved or whether a significant contribution has been made
towards achieving that goal. Has the use of undertakings to witnesses actually resulted in convictions of
those involved in organised crime that would otherwise not have been achieved? And is it even possible to
penetrate the upper echelons of criminal organisations with the aid of undertakings to witnesses? It will be
clear that the use of undertakings to witnesses and the legal framework itself will more readily be deemed a
success to the degree that these and other such questions can be answered in the affirmative.

At the same time in any consideration of the success of the instrument and the underlying legal
framework, it is necessary to guard against simply reducing the question to whether or not it has achieved
its goal(s), given that the price paid to achieve this also has to be taken into account. In this context, the
risks and objections relating to the instrument of collaboration with justice identified in the foregoing will
first be examined.! Although the aforementioned fundamental objections to the instrument are not
shared by everyone (and were considered by the legislature or the prosecutorial authorities in any event to
be too minor for the introduction or use of the scheme as a whole to be abandoned), the successful use of
the instrument could to a certain extent be undermined if support for these objections were to widen. In
other words: the more the legitimacy of the instrument is questioned, the less inclined people will be to
view the instrument as successful — irrespective of its results. With regard to the risks associated with the
instrument of collaboration with justice it will be clear that the more these risks become apparent and
grow in seriousness in practice, the more they could undermine the success of the instrument. In

particular when the use of undertakings leads to a witness making untruthful statements that (in some

9 See § 1.1, research questions 11, 12 and 13.

10 For further details of this aim, see § 2.3. For a further examination of the question of whether and to what
extent undertakings to witnesses can actually be considered to be an instrument, see § 7.2.

1 See § 2.4.
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cases) could lead to wrongful convictions, this will be significantly detrimental to the success of
instrument.

In addition, the investment made in terms of time, money and the human resources required to
make the instrument operational also has to be taken into account in any evaluation of the success of the
instrument of undertakings to witnesses. If these capacity investments are not in reasonable proportion to
the results achieved, it is hardly possible to speak of the successful application of the instrument, especially
where better results could have been achieved if this time, money and human resources had been put into
other investigation methods.

Based on the foregoing the success of the instrument and its underlying legal framework could be
defined as the degree to which the legislature and the prosecutorial authorities responsible are able to
achieve the objectives of the instrument as fully as possible on the one hand, and to minimise the risks
associated with and objections to the use of the instrument as far as possible, while the capacity invested is

at least in reasonable proportion to the results achieved, on the other hand.

At the same time it should be noted that this does not entail a clear-cut benchmark by which to measure
the degree of success of the instrument and the legal framework on which it is based in the jurisdictions
included in this study (particularly given that in those jurisdictions generally no clear statements are or
have been made by the legislature or the relevant authorities concerning the matter of when and under
what circumstances the use of the instrument may be considered to be a success). Moreover — even if it
were possible to turn this fairly general definition of success into a suitable benchmark — as it turned out
the data necessary to answer this question is hardly, if at all, available in the countries included in this
study. Generally there were no clear figures concerning the matter of how often the instrument is used in
practice and what the results of this use were.!? Insofar as it is possible to provide a rough overview of
this in the following chapters, this was mainly based on the impressions of the respondents (insofar as
these were substantiated). These complicating factors, in part at least, mean that nothing concrete can be
said in the present study about the matter of whether the instrument of undertakings to witnesses or the
underlying legal framework in the various jurisdictions may be described as successful or otherwise. Based
on the available literature, jurisprudence and the empirical study, the main factors which may well
contribute to or diminish the success of the instrument and the legal framework on which it is based are
identified in the various country reports. These factors were then included in the comparative law analysis
and the concluding observations thereafter.

Further — and as to some extent implied by the foregoing — it should be noted that the question of
success can also be divided into the success of the instrument in individual cases, on the one hand, and the
overall success of the legal framework on which the instrument is based, on the other. Although both of
these matters are essentially interrelated, they do not overlap entirely. For example, the instrument may be

successful in an individual criminal case because its use helped to clear up the case and the accused were

12 This was to a certain extent possible in the Netherlands. For further details, see § 3.5.2.
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convicted which would not otherwise have happened, while at the same time the legal framework
underpinning the instrument is inadequate in certain respects. Conversely, a situation could arise in which
the legal framework itself is adequate while in practice the instrument hardly ever achieves its goal (e.g.
more because of the practical obstacles which stand in the way of its successful use). This also has to do
with the fact that when examined more closely the legal framework regulating undertakings to witnesses
has a wider remit than the instrument itself. While the instrument itself may be viewed as something
which is primarily intended to help combat organised crime, the purpose of the legal framework is also to
minimise the aforementioned risks and objections associated with the use of the instrument and to be able
to select the right candidates for the application thereof. For example, if it were to be applied to witnesses
who make untruthful statements, it could not be said that a success has been achieved if convictions were
nevertheless obtained on the basis of these statements. Nor can the legal framework be deemed successful
if the integrity of the investigation is constantly questioned or the position of the witness is insufficiently
safeguarded. For this reason also it should be borne in mind that the matter of the success of the legal
framework in particular has been more broadly interpreted below than simply considering whether and to
what extent convictions are being obtained with the aid of the framework.

Finally, it is self-evident that the term ‘success’ should not be confused with the term ‘“frequency’,
certainly in the context of comparative law. The fact that the instrument is clearly utilised on a much
greater scale in one jurisdiction than another, provides no more than an initial indication of success. It
should be noted in this context that the frequency with which the instrument is used will also be
determined by the purpose and thus the scope of the legal framework on which it is based. As will be
apparent from the country reports, there are significant differences between the countries included in this
study. In some jurisdictions (Italy and the Netherlands) the instrument is reserved for combatting serious
and organised crime, while in other jurisdictions (Germany and Canada) the instrument can be applied in
considerably more cases. In addition it should be noted that the use of the instrument may be linked to a
subsidiarity requirement in the sense that it may only be used when other special investigation techniques
fall short. Therefore, the more conditions are included in the legal framework which limit the use of the

instrument, the less frequently it will be applied. But this too should not be equated with a lack of success.

2.6 Relationship to Article 6 ECHR

As stated in Chapter 1, this is essentially a comparative law study, in the sense that several countries — the
Netherlands, Germany, Italy and Canada — are compared with one another. With the focus of this study
being on the Dutch law and practice with respect to the institution of collaboration with justice, in that the
ultimate purpose of the comparative exercise is to draw lessons for the Dutch law and practice (in an
attempt to determine whether modification of the Dutch rules could contribute to their success and to the
resolution of problems encountered in practice), it would seem appropriate to briefly consider the case law
of the European Court of Human Rights (hereafter ‘the ECtHR’) in this regard (although it bears

emphasizing that an evaluation of the Dutch law and practice in light of the human rights law is beyond
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the scope of this research). In this regard it should be noted that Article 6 of the European Convention on
Human Rights (hereafter ‘the ECHR’) has direct effect in the Dutch legal order.

According to the ECtHR, while the use at trial of statements made by collaborators of justice has
the potential to negatively impact on the fairness of the proceedings (since, ‘by their very nature, such
statements are open to manipulation and may be made purely in order to obtain advantages or for
personal revenge’!?), on its own, such use will not suffice to render the proceedings unfair under Article 6
of the ECHR.' In determining whether the use of such statements has rendered the proceedings unfair,
the ECtHR adopts a holistic approach (as it generally does in respect of complaints regarding the fairness
of the use of evidence'®), whereby the question is whether the proceedings as a whole were fair, which
depends on the particular circumstances of the case.'¢ In particular, the ECtHR has in cases involving the
use of the instrument of collaboration with justice attached importance to whether the defence was
provided with a fair and effective opportunity to challenge the statements made by the collaborator, the
degree of scrutiny to which the statement was subjected at trial, and how the statement was used.
Regarding the first factor, what matters is that the defence was provided enough information to be able to
challenge the credibility of the collaborator and the reliability of the statement made.!” Thus, the defence
should be made aware of the identity of the collaborator,'® but not necessarily of all parts of the
agreement, provided this non-disclosute is counterbalanced by adversarial proceedings.!® Regarding the
second factor, what matters is that the trier of fact was (made) aware of the ‘dangers, difficulties and
pitfalls surrounding agreements with criminal witnesses’, and exercised due caution in using the statements

made by a collaborator 20 or otherwise was in a position to assess the risk that such use might pose risks to

13 See e.g. ECtHR 27 January 2004, appl. no. 44484/98 (Lorse v. the Netherlands), p. 13; ECtHR 27 Januaty
2004, appl. no. 54445/00 (Verhoek v. the Netherlands), p. 10; ECtHR 25 May 2004, appl. no. 994/03
(Cornelis v. the Netherlands), p. 15; ECtHR 2 June 2015, appl. no. 12512/07 (Shiman v. Romania), para.
33; and ECtHR 17 January 2017, appl. no. 43000/11 and 49380/11 (Habran and Dalem v. Belgium), para.
100.

14 See e.g. ECtHR 27 January 2004, appl. no. 44484/98 (Lotse v. the Netherlands), p. 13; ECtHR 27 January
2004, appl. no. 54445/00 (Vethoek v. the Nethetlands), p. 10; ECtHR 25 May 2004, appl. no. 994/03
(Cotnelis v. the Netherlands), p. 15; ECtHR 2 June 2015, appl. no. 12512/07 (Shiman v. Romania), pata.
34; and ECtHR 17 January 2017, appl. no. 43000/11 and 49380/11 (Habran and Dalem v. Belgium), para.

102.

15 See in this regard ECtHR 12 July 1988, appl. no. 10862/84 (Schenk v. Switzerland), para. 46 and ECtHR 12
May 2000, appl. no. 35394/97 (Khan v. UK), para. 34.

16 See e.g. ECtHR 27 January 2004, appl. no. 44484/98 (Lotse v. the Nethetlands), p. 12-14; and ECtHR 27
January 2004, appl. no. 54445/00 (Vethoek v. the Nethetlands), p. 9-11.

7 See in this regard ECtHR 27 January 2004, appl. no. 44484/98 (Lotse v. the Nethetlands), p. 14; ECtHR 27

January 2004, appl. no. 54445/00 (Vethoek v. the Nethetlands), p. 11; ECtHR 25 May 2004, appl. no.
994/03 (Cortnelis v. the Netherlands), p. 15; and ECtHR 17 January 2017, appl. no. 43000/11 and
49380/11 (Habran and Dalem v. Belgium), para. 113.

18 See ECtHR 27 January 2004, appl. no. 44484/98 (Lorse v. the Nethetlands), p. 14; ECtHR 27 January 2004,
appl. no. 54445/00 (Verhoek v. the Nethetlands), p. 11; and ECtHR 17 January 2017, appl. no. 43000/11
and 49380/11 (Habran and Dalem v. Belgium), para. 104.

19 See ECtHR 17 January 2017, appl. no. 43000/11 and 49380/11 (Habran and Dalem v. Belgium), paras 112-
116. See however ECtHR 27 January 2004, appl. no. 44484/98 (Lotse v. the Netherlands), p. 14; ECtHR 27
January 2004, appl. no. 54445/00 (Vethoek v. the Nethetlands), p. 11; ECtHR 25 May 2004, appl. no.
994/03 (Cornelis v. the Netherlands), p. 15.

20 See ECtHR 27 January 2004, appl. no. 44484/98 (Lorse v. the Nethetlands), p. 14-15; ECtHR 27 January
2004, appl. no. 54445/00 (Verhoek v. the Netherlands), p. 11-12; ECtHR 25 May 2004, appl. no. 994/03
(Cornelis v. the Netherlands), p. 15.
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the fairness of the trial.?! Regarding the third factor, the ECtHR has attached importance to the fact that
the statement was not the sole or decisive evidence against the defendant,?? and in later decisions to the
fact that even if the statement was the main evidence, there were sufficient counterbalancing measures in
place such that the statement could be said to be sufficiently reliable.??

Accordingly, while the ECtHR acknowledges the risks surrounding the use of statements made by
persons in exchange for benefits,?* in particular the (epistemic) danger of false statements, it is not
opposed to the institution of collaboration with justice as such. In this regard it should be noted that, in a
number of cases, the ECtHR has expressly acknowledged the importance of the instrument in combatting

serious crime.2>

2.7 Final remarks

This chapter looked more closely in general terms at the main subject of this comparative law study by
describing in more detail the instrument of undertakings to witnesses and its aims. The risks and
objections associated with the use of this instrument were also discussed and the question of when the use
of the instrument may be deemed a success was also considered, along with the perspectives which need
to be taken into account when answering this question. This then paves the way for the country reports in
which the law and practice on the instrument of collaboration with justice are described in the four
countries included in this study. The country reports also build on this introductory chapter by looking
more closely at the objectives of the instrument of collaboration with justice and the results that have been

achieved with it, as well as how the attendant risks and objections are dealt with or minimised.

2! See ECtHR 17 January 2017, appl. no. 43000/11 and 49380/11 (Habran and Dalem v. Belgium), pata. 115.

2 See e.g. ECtHR 27 January 2004, appl. no. 44484/98 (Lotse v. the Netherlands), p. 15; and ECtHR 25 May
2004, appl. no. 994/03 (Cotnelis v. the Netherlands), p. 15-16.

23 See e.g. ECtHR 17 January 2017, appl. no. 43000/11 and 49380/11 (Habran and Dalem v. Belgium), para.
109-110.

2% For an overview of such risks, see Section 2.4.

% See e.g. ECtHR 25 May 2004, appl. no. 994/03 (Cornelis v. the Netherlands), p. 15; and ECtHR 2 June

2015, appl. no. 12512/07 (Shiman v. Romania), para. 33.
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Chapter 3

Collaboration with Justice in the Netherlands

J-H. Crijns, M.]. Dubelaar & K.M. Pitcher

31 Introduction
This chapter is concerned with the Dutch law and practice on collaboration with justice. The purpose of

this chapter is therefore twofold: firstly, to provide a description of the legal framework for providing
undertakings to witnesses (the basis of which is the Provision of Undertakings to Witnesses in Criminal
Cases Act dating from 2005 and the Instructions on Undertakings to Witnesses in Criminal Cases which
sets out this statutory framework in more detail); and secondly, based on findings obtained from empirical
research, to provide insight into how often and in what way the legal framework is applied in practice,
along with the positive and negative experiences of those directly involved and their views concerning
possible changes to the existing framework.

In this chapter the focus will first be on defining the instrument of undertakings to witnesses (§
3.2). What is meant by this under Dutch law and what is the relationship between this instrument and
other more generally associated instruments for the purpose of furthering the investigation, such as the
use of informants, civilian infiltrators (criminal or otherwise) and threatened witnesses? This section will
also briefly touch upon the relationship between the instrument of undertakings to witnesses and the
phenomenon of witness protection, which will be examined in more detail later on in this chapter.

The development of the present legal framework will be considered in § 3.3. As indicated, this is
based on the Provision of Undertakings to Witnesses in Criminal Cases Act from 2005, which entered
into forced on 1 April 2006, together with the associated Instructions on Undertakings to Witnesses in
Criminal Cases which further sets out the statutory provision in more detail. However, the period prior to
the entry into force of the present legal framework is also worth discussing, given that — as the following
will show — the present statutory provision was to a large degree influenced by the experience with and
views on the legal practice surrounding the provision of undertakings to witnesses prior to 2006. The long
patliamentary history of the Provision of Undertakings to Witnesses in Criminal Cases Act as well as the
jurisprudence of the Supreme Court of the Netherlands dating from the 1990s concerning this instrument
also provide useful starting points for the elucidation of the present framework.

The present legal framework will then be discussed in § 3.4 in which, for the purpose of the
comparative exercise to be undertaken in Chapter 7, the same structure will be adhered to as that used in

the other country reports. Thereafter the questions are examined of who is responsible for the
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deployment of the instrument of undertakings to witnesses; for which criminal offences this instrument
may be used; what undertakings may be made to the witness; the procedure to be followed concerning the
provision of undertakings to witnesses as well as the external scrutiny of the use of this instrument; and —

finally — how it is related to taking measures to protect the witness.

The second part of this chapter — mainly comprising § 3.5 — is devoted to the practice of and experience
gained with providing undertakings to witnesses. This section is based on the empirical study that was
carried out.! Here too, for the purposes of compatison, the same structure has been observed as in the
other country reports. Thereafter the questions are examined of how often undertakings to witnesses are
used in practice and the results that this achieves; how potential witnesses to whom undertakings are later
made come into contact with the police or the Public Prosecution Service and what the process for
entering into an agreement entails; how the internal and external scrutiny of any (provisional) agreement
arrived at takes place and how the agreement is implemented; how this relates to protection of the witness
in practice; and — finally — the consequences that the various judges then attach to the fact that a witness
has made their statements in exchange for certain undertakings: how does this affect the use of these
statements as evidence and how does this affect the sentencing of the witness in their own case?

§ 3.6 then sets out some findings with respect to the successes and difficulties with the present
statutory provision, as revealed by the empirical study. This section also sets out the respondents’ views
concerning possible changes to the present legal framework and the need for such changes. Finally, in §
3.7, the most important findings to emerge from this chapter with respect to the law and practice on
undertakings to witnesses are set out, and the question of the extent to which such law and practice may

be considered successful is reflected upon.

3.2 Definition of terms and comparison with other information providers

3.2.1 Definition of terms and a first reading
This study is concerned with undertakings made to persons who are accused of having committed an

offence or who have already been convicted of such and who are willing to make a statement which may
be used as evidence in the criminal proceedings of one or more persons in exchange for certain benefits
such as a sentence reduction, and for that purpose enter into an agreement (formal or otherwise) with the
Public Prosecution Service.? In this context, the Code of Criminal Procedure refers to undertakings to
witnesses or witnesses to whom undertakings are made (cf. the headings of Divisions 4B and 4C of Title
1T of the Second Book). In the public and legal debate, the jurisprudence and the literature, the term
‘crown witnesses’ or ‘witnesses with whom a deal has been made’ is also sometimes used, but as a result of

the heated debate in the 1990s surrounding this instrument (and its legitimacy), these terms have to some

1 For a description of the methodology of the empirical study, see § 3.5.1.
2 For a description of the subject of this research, see also § 2.2.
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extent become charged or obtained a more specific meaning.? In this chapter, therefore, the statutory
terminology has been observed by making use of the terms ‘undertakings to witnesses’ to designate the
instrument itself, and ‘witnesses to whom undertakings will or have been made’ to designate those
individuals with whom the Public Prosecution Service makes agreements about providing a witness
statement in exchange for some consideration on the part of the Public Prosecution Service. As already
indicated in chapter two, three clements are necessary before we can speak of a witness within the

meaning of this study.

1) The capacity of the individual who is offering their knowledge, i.e. that of an accused or convicted
person.

2) The type of information that the individual is offering; there must be willingness to make a
statement (on a non-anonymous basis) which can be used as evidence in proceedings against
another person (and therefore serves not simply as ‘lead’ information, i.e. information to further
an investigation).

3) The statement is made in exchange for some consideration on the part of the authorities.

Based on these elements the instrument of making undertakings to witnesses implies that the witness - in
addition to this capacity - also has another particular capacity, i.e. that of accused or convicted person (cf.
again the headings of the Divisions 4B and 4C : ‘Undertakings to witnesses who are also accused’ and
‘Undertakings to witnesses who have already been convicted’). It is precisely in this double capacity that
the essence of the instrument lies: acting as a witness benefits the individual’s other capacity, i.e. that of an
accused or convicted person. This also means that the instrument of making undertakings to witnesses
always involves two sets of criminal proceedings: 1) those in which the witness to whom undertakings are
made is making statements which can be used for the criminal investigation into and/or as evidence
against the accused in that criminal case; and 2) those in which the witness him or herself is being tried or
has been convicted, in which context the undertakings made by the Public Prosecution Service are usually
implemented (e.g. a mitigated sentencing demand or a positive pardon recommendation).

The two sets of proceedings may be strongly connected, because the witness is or was a co-
accused in the same proceedings as the person against whom he or she is making a statement, and/or
because the witness was directly involved in the criminal offences he or she is testifying about, but this
need not be the case. Although this will often be the case, strictly speaking, such a connection is not a

requirement under the statutory provision on undertakings to witnesses.* It may be therefore that the

3 See § 3.3.2 for further details.

4 This can be detived a contrario from the wording of Section 226g CCP which does not require there to be
such a connection. This question was also specifically raised during the parliamentary consideration of the
Bill on undertakings to witnesses in criminal cases, but the minister considered that there was insufficient
reason to stipulate the existence of a connection as a requirement in the statutory provision, e.g. in the
sense that the witness is also a member of the criminal organisation on which s/he is making a statement.
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offences for which the witness is being (or has been) prosecuted, are entirely separate from the offences
on which he or she is making a statement as a witness. Therefore it is also not a requirement that the
witness should in any way be involved in the offences on which s/he is making a statement. The witness
to whom undertakings are made could, for example, also have gained knowledge of the crime in some
other way (e.g. because while in detention s/he obtained information from another detainee about

criminal offences committed by someone else).

3.2.2 Compared with other information providers
In essence the witness to whom undertakings are made is an information provider for the purpose of

establishing the truth in criminal cases. There are however many of these in the Code of Criminal
Procedure and in practice. In particular, the question arises as to the relationship between the witness to
whom undertakings are made on the one hand, and the ‘ordinary’ witness, the threatened witness, the
protected witness, the informant and the criminal civilian infiltrator on the other hand, who could all be
considered as individuals providing information for the purpose of establishing the truth. In what way
does the witness to whom undertakings are made differ from such other information providers? As
discussed above, this distinction lies not so much — or rather, not solely — in the fact that the witness to
whom undertakings are made is (or was) a co-accused along with the other accused in whose case s/he is
making statements and/or was personally involved in the criminal offences about which s/he is testifying.

This may be so, but it does not have to be.

3.2.2.1 Compared with ‘ordinary’ witnesses
In principle, members of the public are required — if called upon to do so — to make a witness statement.

The question which arises therefore is why some witnesses can only be enticed to do so by making
undertakings to them. In this context the double capacity of the witness to whom undertakings are made
is important: s/he is not only a witness, but also themselves accused of one or more criminal offences.
This means that under certain circumstances s/he can also invoke their right to refuse to give evidence
(verschoningsrech?) as referred to in Section 219 CCP and for that reason is not obliged to lend their
cooperation in the form of making a statement. However this applies only where such persons would
incriminate either themselves or their immediate relatives, which will generally be the case if the witness
was also involved in the criminal offences on which s/he is making a statement in some way. In which
event providing one or more undertakings to the witness may help to persuade him/her not to invoke
their right to refuse to give evidence and to nevertheless make a statement. Although s/he may also
incriminate him/herself by doing so, the idea is that s/he will receive compensation for this in their own

criminal case.

See also Patliamentary Papers 1T 1999/2000, 26 294, no. 6, p. 11-12 and Patliamentary Papers II 1999/2000,
26 294, no. 15, p. 6.
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As previously indicated, witnesses as defined in this study could also make statements about
offences in which they had no part. In such cases there is no need to override the right to refuse to give
evidence under Section 219 CCP by making undertakings, given that, strictly speaking, the obligation to
make a witness statement still fully applies in such cases, with all the coercive measures that are available
to further enforce this obligation. Nevertheless, in such cases there may also be legitimate reasons for not
simply observing the obligation to make a statement, for example, because it would result in
disproportionate prejudice for the witness, most particularly in the form of a serious threat to his or her
own safety or that of family members. In these sorts of cases the provisions applicable to the anonymous
threatened witness as meant in Section 226a CCP may well offer a solution, but the legal framework does
not appear to exclude that in these sorts of cases® the witness could instead be persuaded to make a
statement by providing undertakings to them within the meaning of Section 226g CCP, together with the
implementation of protective measures pursuant to Section 2261 CCP. This option however blurs the
distinction with the ordinary witness making a statement in his/her own name who may or may not have
an own criminal case or confiscation order outstanding. This is even more so given that protection
measures for ‘ordinary’ witnesses may also be instituted under Section 2261 CCP. This will be the case
where an urgent need for it arises as a result of the witness’s cooperation and government action in the
same context (Article 3 Witness Protection Decree).¢ If the threat is serious enough, this could lead to
inclusion in a witness protection programme. However, protection measures should not be seen as
‘consideration’ or an ‘undertaking’ given that these atise out of the government’s duty to ensure the safety
of witnesses.” The difference between an ‘ordinary’ witness and a witness to whom undertakings have
been made therefore lies in the fact that the latter gets something (or something different) in return for
making a statement which s/he would not otherwise be entitled to, for example, a sentence reduction, and
agreements are made on this before the statement is made. An agreement with the authorities about
witness protection is not something to which the witness would not otherwise be entitled. Formally,
therefore, ‘ordinary’ witness statements are not made in exchange for consideration. Under certain
circumstances, however, an ‘ordinary’ witness can claim a reward under the Ministerial Circular on Special
Payments for Investigation Purposes.® This must have been offered beforehand and therefore is not

something which the witness can stipulate or negotiate with the authorities.

5 The legislation makes it impossible to apply both arrangements at the same time. Section 226j paragraph 2
CCP specifically states that witnesses to whom undertaking are made within the meaning of Section 226g
CCP may not be questioned as a threatened witness within the meaning of Section 226a CCP. See § 3.2.2.2
for further details.

6 See the Witness Protection Decree of 21 December 2005. Bulletin of Acts and Decrees (§75.) 2006 (last
amended on 30 November 2012, Bulletin of Acts and Decrees 2012, 615 which entered into force on 1
January 2013).

7 See § 3.4.5 for further details.

8 See § 3.2.2.3 for further details.
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3.2.2.2 Compared with the anonymous threatened witness and the protected witness
The law differentiates between the witness to whom undertakings are made and the ‘threatened witness’

(bedreigde getwige) within the meaning of Section 226a CCP. The latter is a witness who makes an
incriminating statement and whose identity is kept hidden from the accused in whose ctiminal case s/he
makes a statement, for fear of reprisals by the accused or those acting on his/her behalf. For this purpose
there is a special procedure by which the investigating judge can grant the witness the status of ‘threatened
witness’ within the meaning of Section 136¢c CCP. For the sake of completeness it should be added that
the provision of Section 226a ff. CCP is solely concerned with witnesses that the accused — about whom
they will be making a statement — does not yet know about (in their specific capacity as witnesses, that is)
and who can therefore be protected by offering complete anonymity.” Accordingly, anonymous
threatened witnesses within the meaning of Section 226a CCP will not generally be placed in a witness
protection programme, if, and as long as, the witnesses’ identity remains successfully hidden.

The legal framework assumes that an accused to whom undertakings are made cannot also be a
threatened witness within the meaning of Section 226a CCP, seeing that Section 226 paragraph 2 CCP
explicitly states that the witness to whom undertakings are made cannot be heard as envisaged under
Sections 226a ff. CCP.10 Their identity must therefore be made known and they therefore make their
statement in their own name.!! Conversely, both the system and purpose of the law suggest that it is not
permitted to make certain undertakings or offer benefits to witnesses who are interviewed as a threatened
witness within the meaning of Section 226a ff. CCP in exchange for his/her statement, other than
guaranteeing their anonymity.

Finally, for the sake of completeness it should be added that Dutch law also recognizes the figure
of the protected witness (afgeschermde getnige) whose position is laid down in Section 226m ff. CCP. As a
rule this will concern individuals working in the criminal intelligence and security services who are
questioned for the purpose of verifying official reports sent by these services to the Public Prosecution
Service. These people can be interviewed by the investigating judge using a special protection procedure ‘if
it may reasonably be assumed that this is necessary in the interests of State security’ (Section 226m
paragraph 1 CCP). Little or no use is made of this provision however!? and in terms of its purpose there is
little to connect it with the provisions for the anonymous threatened witness within the meaning of

Section 226a CCP or the witness to whom undertakings are made, as referred to in Section 226g CCP.

9 For an overview of the possibilities under the provision of Section 226a ff., see Van Hoorn 1996.

10 See Partliamentary Papers II 1998/99, 26 294, no.3, p.28 for the rationales undetlying this provision:
“Because the trial judge must have the opportunity to question the witness, and the defence must also have
the same opportunity, this rules out the procedure for the threatened witness. This is because the essence of
this procedure is that the threatened witness no longet has to appeat at the public trial and that his/het
identity remains concealed from the defence.” In this regard see also Patliamentary Papers I 2004/05, 26
294, and 28 017, C, p. 8.

1 The statutory provision does provide for the possibility of temporarily hiding from the accused the identity
of the witness to whom undertakings have been made (cf. Section 226 paragraph 4 CCP).

12 See Bokhorst 2012.
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3.2.2.3  Compared with the informant
A distinction also needs to be made between witnesses to whom undertakings are made and ‘informants’.

Informants are persons who provide the police with covert information — sometimes at a danger to
themselves or others — and who are included in a ‘register of informants’’® but who make no official
witness statements in the above sense.!* These informants are ‘run’ by the Criminal Intelligence Team
(Team Criminele Inlichtingen; hereafter TCI) which as part of the police force gathers intelligence about
serious offences. Every regional police unit as well as the National Unit has its own TCIL.'>. There is no
specific statutory basis for the use of informants but it is generally assumed that it is covered by the
general mandate of the police force as laid down in Section 3 of the Police Act 2012. The identity of
informants is protected by the TCIs. The personal details of informants are known only within the TCI
and for security reasons this information is not shared with others inside or outside the police force.1¢

The distinction between informants and witnesses to whom undertakings are made lies mainly in
the purpose for which the information is requested or given. An informant provides the investigation with
information which in principle will not be used as evidence but only to start and/or steer the criminal
investigation in the right direction. By contrast, a witness to whom undertakings are made provides an
official witness statement (in his/her own name) which can be used as evidence. A second distinction lies
in the nature of the consideration. While numerous undertakings can be made to a witness, apart from
financial compensation,!” money is the principal reward for an informant. Under the Ministerial Circular
on Special Payments for Investigation Purposes!® an informant can claim financial compensation (referred
to as tip-off money) in exchange for information provided. This will be the case if the information
provided helped to clear up an offence, led to the arrest of a wanted suspect or person convicted of a
serious crime, ot to the tracing of goods of (almost) irreplaceable value.

Finally, an informant may not provide information regarding criminal offences in which s/he is
personally involved. This is also laid down in Article 1 (under j) of the Ministerial Circular on Special
Payments for Investigation Purposes, which defines an informant as ‘a person who provides covert
information to an investigating officer concerning criminal offences or serious violations of public order,
which have been or are being committed or carried out by others, the provision of which results in a

threat to this person or third parties’. Article 4 of this Circular also explicitly states that no tip-off money

13 Inclusion in the register takes place only with the consent of the public prosecutor responsible for the
gathering and use of criminal intelligence by the police. See Brinkhoff 2014, p. 99.

14 For a (comparable) definition of the term ‘informant’ see also Section 12 paragraph 7 of the Police Data
Act (Wpol) and Article 1 under j of the Ministerial Circular on Special Payments for Investigation Purposes.

15 In addition, the National Police Internal Investigations Department, the Royal Netherlands Military

Constabulary and the four special investigative services each have their own TCI. See Brinkhoff 2014, p. 91
and Van der Bel, Van Hoorn and Pieters 2013, p. 182.

16 For further details about TCI information, see Brinkhoff 2014, p. 91-138.

7 See the Instructions on Undertakings to Witnesses in Criminal Cases, Government Gazette (S#r) 2012,
26860 (which entered into force on 1 January 2013), § 5. See § 3.4.3 for further details of what undertakings
may be made to witnesses.

18 Ministerial Circular on Special Payments for Investigation Purposes dated 17 December 2014, Government
Gazette 2014, 37536 (which entered into force on 1 January 2015).
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will be paid if it turns out ‘that the person who provided the information may be deemed as a suspect with
respect to the criminal offences on which he provided information’. By contrast, witnesses to whom
undertakings are made may make statements about offences in which they themselves were involved

(although that does not have to be the case).

3.2.2.4  Compared with the criminal civilian infiltrator
Terms such as undertakings to witnesses, witnesses with whom a deal has been made (dealgetuigen) or

crown witnesses (&roongetuigen) are often mentioned in the same breath as the instrument of the civilian
infiltrator (criminal or otherwise), whose use is based on Sections 126w and 126x CCP. This in itself can
be explained, given that both phenomena were expressly called into question for the first time during the
Patliamentary Enquiry of the Van Traa Commission further to the IRT scandal!® and that both entail a
civilian being deployed on the basis of specific agreements with the Public Prosecution Service for the
purpose of establishing the truth, on the understanding that this deployment should or could generate
information that may be used as evidence. But that is where the similarities end. While the use of civilian
infiltrators focuses on membership of a criminal organisation and its future activities for the purpose of
gathering evidence in this way (through the reporting of findings in official police reports), the use of
undertakings to witnesses is aimed at obtaining witness statements concerned with past events which can,
if need be, tested at trial. Other than is the case with undertakings to witnesses, the identity of a civilian
infiltrator is in principle not made known in court, even if s/he makes a court statement.20 The most
important distinction however concerns the issue of supervision. Criminal civilian infiltrators are actively
deployed for the purpose of the criminal investigation to gather evidence (or additional evidence). This is
done under the supervision of the Public Prosecution Service in which agreements are made with the
infiltrator beforehand about his/her deployment. By contrast, the witness to whom undertakings are made
‘does not take part in a criminal group under the supervision of the PPS and only makes a statement on

matters about which he has information after the fact’.2!

3.2.2.5  Flexibility in the preliminary phase
Based on the foregoing it will be clear that, in theoretical terms, the witness to whom undertakings are

made or have been provided can easily be distinguished from other information providers in criminal
proceedings. In practice, however, the picture may become more blurred, particularly during the early
phase in which a person is identified by the police or Public Prosecution Service as a potential information
provider but where it is not yet clear whether this person is actually willing to do that or can be made to

do so and in what capacity s/he will then provide that information. In other words: it must first be

19 See § 3.3.2 for further details.
20 For further information about the criminal civilian infiltrator see Pluimer 2015.
21 See the Letter from the Minister of Security and Justice dated 5 July 2013 about the civilian in criminal

investigations, Parliamentary Papers 11 2012/13, 29 911, no. 83, p. 7.

42



established in what capacity this person could act before deciding how a person will be deployed for the
purpose of establishing the truth, which depends not only on the legal criteria for the various capacities,
but also the tactical and strategic considerations on the part of both the police and the Public Prosecution
Service, as well as those of the potential information provider. As a result, it may well be easy to establish
afferwards in what capacity a person has been operating in the criminal proceedings, but the status of this
person during (in the early phase of) the criminal proceedings may still be vague. This will be examined in

more detail in § 3.5.3 based on the findings from the empirical study.

3.3 Development of the legal framework

The present legal framework for undertakings to witnesses in criminal cases has had a long and, in certain
respects, tumultuous history. Given that this history has influenced the set up of the present framework
and is still important for its interpretation, the legislative history of the present statutory provision will be

considered in general terms below.?

331 The 1983 Model Letter for deals with criminals

The lawfulness and legitimacy of making undertakings to witnesses as such was only first discussed in the
1990s. Before then there was little or no debate in the jurisprudence or literature about the use of this
instrument, insofar as it was used. Nevertheless, there were already some (internal) regulations in the
1980s covering this area in the form of the 1983 Model Letter from the procurators general to the Heads
of the various District PPSs concerning ‘deals’ with criminals.?> This Model Letter however did not
provide a detailed legal framework for the use of undertakings to witnesses. The document merely set out
in fairly general terms that this instrument should be used with caution. Concepts such as proportionality
and subsidiarity were also included in the Model Letter, as well as the procedure to be followed when

considering the use of this instrument. In this regard the Model Letter stated the following:

“Making special agreements with criminals may only be considered in exceptional circumstances in which
the interests of the investigation, or the cessation or prevention of criminal offences, weighs more heavily
than the drawbacks associated with making such a deal. It must therefore be a matter of life and death, or a

matter that may be deemed to be of equal gravity, such as a serious threat to State security or public health.

2 For further details about the legislative history of the present statutory provision see Crijns 2010, p. 62-70
and Janssen 2013, p. 45-117. This section is largely based on these soutces.
2 Model Letter from the procurators general to the Heads of the various District PPSs dated 1 July 1983. The

Model Letter was intended only as an internal instruction to the public prosecutors and Heads of the
various District PPSs, but its contents were also known outside the PPS (inter alia, as a result of its
publication in the Sdu-volume ‘Criminal law. PPS Guidelines and Circulars’ (‘Strafrecht. Richtlijnen &
Circulaires Openbaar Ministerid)). Indeed, the early jurisprudence contained regular references to and
comparisons with the Model Letter. Given the limited availability of the contents of the Model Letter, its
essence will be set out below. Currently the full text of the Model Letter can be found in the appendices to
the final report of the Van Traa Commission (Patliamentary Papers 11 1995/96, 24 072 no. 12, p. 402). For
further information about this commission, see § 3.3.2.
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Concluding a deal should be a means of last resort: it must be unlikely that the intended goal can be
achieved in any other way. Moreover, the criminal intelligence to be obtained must be able to make a vital
contribution to achieving that goal. Finally, it must be such that the consideration requested in exchange
can only be provided after the information provided has been shown to be reliable. Under these

circumstances it may be acceptable for the consideration also to lie outside standard criminal justice policy.

In order to keep the objections and risks associated with an agreement with a criminal within acceptable
bounds, the assembly of procurators general decided on 15 July 1983 that the following procedure should be
followed with written reports provided at all stages of the procedure. On the basis of the information
provided by senior police officers, the handling public prosecutor should consult you or a designated
member of the management of the District Public Prosecution Service. In all cases which, in your initial

judgement, meet the essential aspects described in the foregoing, you are kindly requested to contact me.”

The Model Letter provided no answer to the not-unimportant question of what undertakings could or
could not be made to criminals in exchange for the information they provided. Nor did the Model Letter
provide any clarification concerning the issue of in what capacity the person with whom the Public
Prosecution Service entered into an agreement is acting, or what type of information this person would be
expected to provide: is it about agreements with informants who provide lead information or is it (also)
about witnesses who provide official statements that can be used as evidence? The Model Letter therefore
left important questions unanswered. Nonetheless, the existence and the wording of the Model Letter
show that even in the early 1980s it was recognised in the Public Prosecution Service that — in view of the
objections and risks associated with the use of ‘deals” — it is a delicate instrument which should only be

used with due restraint.24

3.3.2 The Van Traa Commission and the Guidelines on Agreements with Criminals
An important next step towards the realisation of the present statutory framework on making

undertakings to witnesses was the Parliamentary Enquiry led by the Van Traa Commission further to the
so called IRT scandal (concerning inter alia drug trafficking by the police as an investigation method). The
Commission’s task was to “investigate: 1) the nature, seriousness and scale of serious organised crime; 2)
the practical application, lawfulness, accountability and effectiveness of the investigation methods; and 3)
the organisation, functioning and supervision of the investigation”.?> In its 1996 report ‘Ingake opsporing
(‘Concerning investigation’), the Commission also considered the phenomenon of ‘agreements with

informants’.20 The Commission first observed that in the past, the then Regulation on tip-off money

24 See Crijns 2010, p. 62.
% Parliamentary Committee of Enquiry into Investigation Methods 1996, p. 11.
2 Parliamentary Committee of Enquiry into Investigation Methods 1996, p. 215-219. The terminology from

the Commission’s investigative report will be used in this paragraph because the Commission did not make
a clear distinction in this context between agreements with informants in the foregoing sense and
agreements with witnesses.
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(Regeling tip-, toon en voorkoopgelden) dating from 1985 provided for financial remuneration to be paid to
informants in connection with the information they provided. The Commission also noted that this
remuneration could sometimes run to very large sums of money.?” More important in the context of the
present theme of undertakings to witnesses, however, is that the Commission also noted that besides
financial recompense other agreements were also made with informants. For example, during its
investigation the Commission came across - in the words of the Commission itself - “deals with
informants” in which the Public Prosecution Service promised, among other things, not to begin actively
investigating, to drop charges, to reduce the sentencing demand, to arrange for a milder detention regime,
to release the detained informant or to suspend the sentence of the convicted informant. The Commission
also observed in this context that the instructions in the Model Letter that was already in force at the time
on making deals with criminals form 1 July 1983 were “often not” followed. According to the
Commission there were also examples where - contrary to the instructions in the Model Letter, neither the
Head of the District PPS nor the procurator general were notified of the deal. The Commission also
reported an example in which there had also been no consultation with a public prosecutor and the police
had therefore made agreements outside the Public Prosecution Service.? In addition, the Commission
came across an intended agreement between the prosecutorial authorities and an informant (who had also
been arrested as a suspect) entailing that in exchange for the information he provided on a drugs ring, he
would be released as a result of a procedural violation in his own case deliberately committed by the
authorities for this purpose. The Commission decided to inform the Minister of Justice of the intended
agreement following which the minister obstructed the agreement in this form by taking steps which
prevented the procedural violation from taking place. The agreement was then changed such that the
anonymity of the informant was still safeguarded but the intended immunity from further prosecution no
longer applied.?’ In another — at that moment still ongoing — criminal case, the Commission discovered an
agreement with an informant in which the Public Prosecution Service — with the consent of the Minister
of Justice — had promised immunity from prosecution and protection of the informant and his family in
exchange for information about a criminal organisation.’¥ The Commission also came across a case in
which an informant who had reached an agreement with the Public Prosecution Service was liquidated
before he could finish making all his statements. Finally, the Commission reported that in practice
agreements had also been considered with informants who had already been sentenced in exchange for a

sentence reduction, but that no agreements with such individuals had yet ever been made.3!

On the basis of its findings the Commission came to a number of clear conclusions and made

several recommendations. It is important to note in this context that the Commission made a distinction

2 Parliamentary Committee of Enquiry into Investigation Methods 1996, p. 215-217.
2 Parliamentary Committee of Enquiry into Investigation Methods 1996, p. 217-218.
2 Parliamentary Committee of Enquiry into Investigation Methods 1996, p. 218.
0 Parliamentary Committee of Enquiry into Investigation Methods 1996, p. 219.
3 Parliamentary Committee of Enquiry into Investigation Methods 1996, p. 218-219.
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between the notions of ‘deals with criminals’ and so called ‘crown witnesses’ (&roongetnigen). In the latter
category were included witnesses who had been promised immunity from prosecution in exchange for
their statements. In the Dutch situation at the time the Commission considered use of the crown witness

in this sense to be going too far:

“The introduction of the institution of the crown witness creates a situation in which the penalty, or even
the lack of any penalty, is no longer in proportion to the seriousness of the offences committed. This has to
be offset against the possible conviction of people who would otherwise evade the law. In Italy the
institution of the collaborator of justice has led to a number of successes in combatting the Mafia and
reducing the influence of organised crime on the democratic institutions. Particularly with that last goal in
mind, it is justifiable to use pensiti. In the Netherland