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Implementation Intra Corporate Transferees Directive (2014/66/EU) December 2016

KEY POINTS

WHEN DOES THE ICT
DIRECTIVE APPLY?

Employees being temporarily
transferred to the NL, fall
under the ICT Directive if the
following facts apply:

e Employee is a non EU,
EER or Swiss citizen;

e Employee resides outside
of the EU at the time of
application;

e Employee has been
employed by the company
outside of the EU for at
least 3 months prior to the
transfer ;

Employee will be
transferred within an
international group  of
companies, from a
company outside of the EU
to a group company in the
NL;

In the 6 months prior to the
transfer, employee did not
reside in the NL as a result
of an earlier transfer within
the international group of
companies under the ICT
Directive.

Employee is a manager,
specialist or trainee;
Employee will remain under
contract with the company
based outside of the EU;
Employee’s transfer to the
NL will last longer than 90
days;

Employee’s salary is at
least equal to the salary
criteria for Highly Skilled
Migrants but is not lower
than prevailing  market
rates.

*For more details with
regard to above as well as

additional conditions, see
‘Conditinns to he mat’

Introduction
On November 29, 2016, the Netherlands implemented the
EU Intra Corporate Transferees Directive (“the ICT Directive”).
The ICT Directive was implemented to improve the
temporary transfer of highly skilled, non-EU nationals from
outside the EU to group companies throughout EU member
states. All EU member states, except for Denmark, Ireland
and the UK,

although not all are expected to do so simultaneously.

will be implementing the ICT Directive,

The ICT Directive significantly affects Dutch immigration rules
ICT Directive has

legislation. This means that if the employee to be transferred

since the precedence over national
falls under the scope of the ICT Directive, the employee will
not be eligible for the Dutch Highly Skilled Migrant

combined residence/work permit.

The implementation of the ICT Directive will not impact
those employees who currently reside in the Netherlands
with  Highly Skilled Migrant

permits issued prior to November 29, 2016.

combined residence/work

Conditions to be met
An employee being transferred to the Netherlands must

apply for a ICT Directive combined residence/work permit if:

¢ The employee is not a EU, EER or Swiss national.

e The employee’s main place of residence is outside of the
Netherlands at the moment of submission of the application.
e Prior to being transferred, the employee was employed
with the company outside the EU for at least 3 months.

e The employee will be transferred within an international
group of companies; from a company outside of the EU to a

group company in the Netherlands.
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e In the 6 months prior to the ICT Directive application, the employee has not resided in the
Netherlands as a result of an earlier transfer within the international group of companies
under the ICT Directive.

e The employee is a manager, a specialist or a trainee.

The employee must have the qualifications and experience needed for his or her
management or specialist position. Under qualifications should be understood a higher
education degree (e.g. a university degree). A trainee must have a Master's degree and

must follow a trainee programme (i.e. not be employed as a regular employee).

e The employee has an employment contract with the company based outside of the EU and
will be transferred to a group company in the Netherlands with an assignment letter.

e The employee’s transfer to the Netherlands will last longer than 90 days.

+ The employee’s salary must at least meet the minimum monthly salary criteria for Highly

Skilled Migrants but it cannot be below prevailing market rates. This also applies to trainees.

IND minimum monthly salary criteria (2016):

®,

% for employees under 30 years of age: € 3.108, excluding 8% vacation allowance

®,

% for employees above 30 years of age: € 4.240, excluding 8% vacation allowance

Additional conditions:

e The Netherlands is the EU member state where the employee will reside for the majority of
his or her time during the transfer (in the event of frequent travel within EU member states).
e The group company in the Netherlands to which the employee will be transferred has not
been established for the sole purpose of simplifying the admission of transferees.

¢ The transferring company based outside of the EU or the Dutch group company must carry
out economic activity.

¢ The receiving company must not have been fined in the 5 years immediately preceding the
application in connection with either a violation of article 2 of the Aliens Employment Act
(allowing an employee to work without a valid work permit or combined residence/work
permit) or due to non- or insufficient payment of wage tax or national social security

premiums.

Employment contract with Dutch group company
The ICT Directive does not apply to intra corporate transferees that enter into an
employment contract directly with the Dutch group company. Such employees can still make

use of the Highly Skilled Migrant program.
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Limited duration of residence permit under ICT Directive

The ICT Directive limits the duration of transfers to the Netherlands from outside the EU to
three years for managers and specialists and to one year for trainees. Previous periods of
residence in one or more other EU member states under the ICT Directive will be deducted

from the maximum validity of the Dutch ICT combined residence/work permit.

To remain in the Netherlands after 3 years, the Dutch group company and the employee
enter into an employment contract directly and then apply for a Highly Skilled Migrant
combined residence/work permit, assuming the Dutch group company is a recognized

sponsor for the purpose of labor.

EU-mobility throughout participating EU member states

Under the ICT Directive, subject to certain conditions, an employee with an ICT combined
residence/work permit can also be transferred to other group companies throughout the
participating EU member states for a maximum of 90 days in a 180 day period. This only
applies if the other EU member state has implemented the Directive as well. A notification to
the authorities in the other EU member state is normally sufficient to allow the employee to
start working there immediately under the ICT Directive. Local immigration authorities of the
EU member state should be consulted prior to transferring the employee. For stays longer
than 90 days in a 180 day period in another participating EU member state, the employee is
required to submit a second application for a ICT combined residence/work permit in the
relevant EU member state. The employee is allowed to keep the ICT combined
residence/work permit from the first EU member state and can start working immediately

after submitting his or her application in the second EU member state.

Decision time

The IND may take up to a maximum of 90 days to decide on an ICT Directive combined
residence/work permit application. If the Dutch group company is a recognized sponsor, the
IND strives to make a decision on the application within 2 - 3 weeks. Please keep in mind
that, depending on the employee’s nationality, the employee may need a provisional
residence permit (MVV) prior to travelling to the Netherlands where he or she will receive his

or her ICT combined residence/work permit.

Fees
The application for a combined residence/work permit under the ICT Directive must be
submitted to the IND. The fees for this application are currently € 881,- (in 2017: € 910,-).
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